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Question 1. Are aliens permitted, in your State, to hold real estate? 

Answer. Aliens cannot hold lands in Maryland against the State, 
except under the circumstances and according to the provisions of 
certain acts of Assembly, which, however, have almost entirely re- 
moved the severity of the English law upon this subject. ‘These acts 
of Assembly are, the act of 1813, ch. 105, which gives to emigrants 
to Maryland, before the adoption of the Constitution of the U. S., 
the privileges of natural born citizens; the act of 1814, ch. 79, 
which permits emigrants into Maryland, since the adoption of the 
Constitution, who had acquired lands and become naturalized before 
the passage of that act, to hold such lands in the same manner as 
if they had been naturalized at the period of such acquisition; 
and the act of 1825, ch. 66, which gives to resident aliens the right 
to hold lands, provided such aliens, when males, shall, within one 
year from the period of the acquisition, make the declaration pre- 
scribed by the act of Coigress, of their intention to become citizens 
of the U. S., and shall also, within twelve months after their being 
capable of becoming citizens, naturalize themselves. This act also 
makes provision for cases where the alien, after acquisition, may die 
within the period prescribed, without making the declaration, or 
without being naturalized, or where he may sell the land acquired, 
and afterwards neglect or refuse to comply with these provisions, and 
also makes provision in favor of the heirs of alicns holding lands. 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote ? 

A. By the second article of the Constitution, every free, white 
male citizen of the State, above twenty-one years of age, and no 
other, having resided twelve months within the State, and six months 
in the County, next preceding the election at which he offers to vote, 
shall have the right of suffrage in the election of Delegates for such 
County to the House of Delegates, and in fact for all State officers to 
be voted for in his County. | 
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Q. 3. Is the age of majority the same for males and females, and 


what is it? 

A. The age of majority for males and females, when not particu- 
larly provided for by the act of Assembly, is the same as under the 
English law. Both males and females do not attain their majority 
for all purposes until twenty-one. A female at eighteen may devise 
real property, and at the same age may receive her real and per- 
sonal property from her guardian, but cannot make any other bind- 
ing contract in relation to it. At eighteen, males and females may 
be executors and administrators. 

Q. 4. What are the requisites of a valid marriage ? 

A. The requisites of a valid marriage in Maryland, are not yet 
positively established. ‘Some members of the profession suppose that 
a marriage is not valid unless its rites are celebrated according to the 
practice of some religious denomination, This impression may be 
founded upon the act of 1777, ch. 12, which, however, only im- 
poses a penalty upon persons attempting to celebrate a marriage, 
unless they are ministers of some of the religious denominations 
therein referredto. There is an old case, dcided in the Provincial 
Court, in 1739, and reported in 1 Harris & McHenry, 152, which 
seems to decide, that if a man and wifz consent and agree to be 
man and wife, and cohabit as such, they are validly married. 

The act of 1777, ch. 12, just mentioned, with its supplements, pre- 
scribes the degree of kindred within which a marriage is invalid; it also 
affixes penalties upon ministers for marrying persons within these 
degrees of kindred; for marrying persons without a license from the 
Clerk of the Court of the County where the woman shall reside; 
and for marrying any male under the age of twenty-one, and 
any female under sixteen; and affixes a penalty upon any person 
celebrating a marriage between white persons, unless he be a minis- 
ter of some one of the religious denominations therein mentioned. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. The High Court of Chancery, and the County Courts, as Courts 
of Equity, by act of 1841, ch. 262, and its supplement, 1843, ch. 287, 
have jurisdiction of all applications for divorces, and may decree a 
divorce a vinculo for the impotence of either party at the time of the 
marriage; for any cause, which, by the laws of the State, renders a 
marriage null and void ab initio; for adultery, and where the party 
complained against has abandoned the party complaining, and has 
remained absent from the State for five years; and may decreea 
divorce a mensa et thoro for the following causes, to wit: first, cru- 
elty of treatment; secondly, excessively vicious conduct, abandonment 
and desertion; and the Courts have also power to award alimony to 
the wife, and to award to her such property as she had when mar- 
ried, or its value, if converted by the husband, having regard to the 
circumstances of the husband at the time of the divorce; or such 
part of any such property as they may deem reasonable, they also 
having power to direct who shall have the guardianship and custody 
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of the children, and be charged with their support. But no person 
can apply for a divorce in Maryland, where the causes for divorce 
occurred outof the State, unless he or she shall have resided two 
years within the State next preceding the application. 

Q. 6. dre foreign corporations permitted to establish agencies in your 
State ? 

Foreign corporations may establish agencies within the State; but’ 
by the act of 1829, ch. 24, no person shall act as agent for a foreign 
corporation in making insurance on marine or fire risks, or on lives, 
unless he shall pay annually to the Treasurer of the State two per 
cent. upon the amount of premiums received by him, and shall give 
bond in the penalty of $5,000 that he will annually render a true list 
of all premiums received by him,and pay two per cent. on the 
amount thereof. 

Q. 7. Have you a law for_limited partnerships ? and what are its lead- 
ing features ? 

y the act of 1836, ch. 97, limited partnerships are authorized for 
the transaction of any mercantile, mechanical or manufacturing bu- 
siness within this State, but not for the purpose of banking or making 
insurance: its provisions are so complex, and its restrictions so nume- 
rous, that no partnerships have been formed under it up to this time. 
Some of its most important provisions are the following: 

The number of special partners shall not exceed six. Before 
commencing business, a certificate shall be signed by all the persons 
desirous of forming the partnership, which shall contain the name of 
the firm, the nature of the business to be conducted, the names of the 
general and special partners, specifying each, and their respective 
places of residence, and the amount of capital contributed by each 
special partner, and the period at which the partnership is to com- 
mence and terminate. Such certificate shall be acknowledged by 
each of the partners, filed in the office of the Clerk of the County, 
and there recorded. At the time of filing such certificate, an afli- 
davit from one or more of the general partners, shall be also filed, 
stating that the sums specified in the certificate to have been con- 
tributed by the special partners, have been actually in good faith paid 
in cash. If any false statement shall be made in such certificate or 
affidavit, all the persons interested in the partnership shall be liable 
for all the engagements thereof as general partners. 

The terms of the partnership shall be published when registered, 
for at least six weeks immediately after such registry, in two news- 
papers, to be designated by the Clerk of the County; and if such 
publication be not made, the partnership shall be deemed general. 


Affidavits of such publication from the editors of the newspapers 
shall be filed with the Clerk. 

The partnership shall be renewed or continued beyond the period 
fixed for its duration, in the mode prescribed for its formation; and a 
ee otherwise continued shall be deemed a general part- 
nership. 

Any alteration in the name, capital, or any other matter mentioned 
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in the original certificate, shall be deemed a dissolution of the part- 
nership, and the partnership carried on after such dissolution, shall 
be a general partnership, unless renewed as a special partnership ac- 
cording to the provisions of this act. 

In the name of the firm the names of the general partners alone 
shall be inserted, without the addition of the word Company, or any 
other general term; and if the name of a special partner is used in 
the firm with his privity, he shall be liable as a general partner. The 
general oe only. shall transact the business; and if a special 
partner shal! interfere, contrary to this proyision, he shall be deemed 
a general partner; but a special partner may from time to time 
examine into the state and progress of the partnership concerns, 
and advise as to their management. No part of the capital contri- 
buted by a special partner shall be withdrawn by him during the 
continuance of the partnership, but he may receive lawful interest on 
the sum contributed, if the payment of such interest shall not reduce 
the original amount of the capital; and, if after the payment of such 
interest, any profits remain to be divided, he may also receive his 

rtion of said profits; and, if it shall appear that by a payment of 
interest or profits to any special partner, the original capital has been 
reduced, the partner receiving the same shall be bound to restore the 
amount necessary to make good his share of the capital with interest. 
No dissolution of such partnership shall take place by the acts of the 
partners previous to the time specified in the certificate of its formation, 
unless by the death of one of the partners, or insolvency of the part- 
nership, or until a notice of such dissolution shall have been filed and 
recorded in the Clerk’s Office, where the original certificate was pub- 
lished, and published in some newspaper printed in the County once 
a week for four weeks. 

Q. 8. What is the legal rate of interest, and what is the consequence of 
contracting for more ? : 

A. The taking of interest in Maryland is principally regulated by 
the act of 1704, ch. 69, which provides that no person shall directly 
or indirectly take for loans of any moneys, or commodities whatso- 
ever, to be paid in money, above the value of six pounds for the for- 
bearance of one hundred pounds for one year, and so after that rate 
for a greater or less sum, or for a longer or a shorter time; that all 
bonds, contracts and assurances whatever, for payment of any prin- 
cipal money lent upon or for any usury, whereupon or whereby there 
shall be reserved above the rate of six pounds on the hundred pounds, 
shall be utterly void; and that every person, who shall, by means of 
any corrupt bargain or shift, take more than the above rate for the 
loan of any money, shall forfeit the treble value of the money lent, 
one half to the State, the other half to him that shall sue for the 
same. 

A supplement of 1824, ch. 200, provides that nothing in the origi- 
nal act shall be construed to destroy the right of any legal or equitable 
assignee, endorsee, or holder of any bond, bill of exchange, promis- 
sory note, or other negotiable instrument, to sue and recover, pro- 
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vided he shall have it for a bona fide and legal consideration, without 
notice of any usury in the creation or subsequent assignment thereof. 

Q. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? 

A. A debtor may be imprisoned upon mesne or final process, but 
can obtain a discharge from an arrest under either, by applying 
for the benefit of the insolvent law, (hereinafter referred to,) and 
complying with its provisions. 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 
eatures ? 

f A. The insolvent system of Maryland has been established and 
regulated by the act of 1805, ch. 110, and its numerous supple- 
ments. The following is an outline of the principal features of this 
system: 

Any debtor, wishing to avail himself of its provisions, who has 
resided sixty days within the State, may make application in writing 
to the County Court, or a Judge thereof, or to the Orphans’ Court, 
offering to deliver up all his property to his creditors, (except the ne- 
cessary wearing. apparel and bedding of himself and family.) A 
schedule whereof, together with a list of his creditors, both under 
oath, shall accompany the petition upon which the Court shall di- 
rect that notice of such application, and of the time fixed for the 
appearance of the debtor shall be given to the creditors, and on the 
appearance of the debtor at the time fixed, (and he must give secu- 
rity for his appearance at that time,) the Court shall administer 
an oath to him, to the effect that he has given up all his property, 
(except as above provided,) and that he has not directly or indirectly 
disposed of any part of it to defraud his creditors, or secure the same 
to himself; whereupon the Court shall appoint such persons as a 
majority of the creditors in value shall recommend, but in case 
they recommend no one, such person as the Court may think proper, 
to be Trustee for the benefit of the creditors. The Trustee shall 
give bond, and upon the debtor’s executing a deed to him of all his 
property, the debtor shall be discharged from all debts and contracts 
due or:contracted at the time of his application, provided that any 
property which the debtor may thereafter acquire by gift, descent, 
or in his own right by bequest, devise, or in any course of distribu- 
tion, shall be liable for the payment of his debts, and vest in his 
Trustee for that purpose. 

Any creditor may allege, within two years from the application, 
that the debtor hath disposed of or purchased of, or purchased in 
trust for himself or family, or concealed any part of his property, to 
deceive and defraud his creditors, or hath lost more than one hundred 
dollars by gaming at any one time, within three years from the date 
of the application; and the Court may thereupon at the election of 
the creditor making these allegations, examine the debtor and the 
persons to whom he may have transferred his property, on oath, or 
may direct an issue in a <a way to try the truth of such alle- 
gations; and if the debtor be found guilty of the charges alleged 














390 Answers for Maryland. 


against him, he shall be forever precluded from any benefit of the 
insolvent law, and be liable to be convicted and punished for per- 
jury. Provisionis also made for cases in which the debtor is im- 
prisoned at the time of the application, by which he may in such 
cases obtain a personal discharge. All conveyances to creditors, or 
sureties, and all judgments confessed to them, when made by the 
debtor with a view or under an expectation of applying for the benefit 
of the insolvent laws, and for the purpose of preferring such creditor 
or surety, are declared void, and the property attempted to be con- 
veyed or assured, shall vest in the Trustee of such debtor. 

The act of 1816, ch. 71, and supplementary acts, give jurisdiction 
over matters relating to insolvent debtors in Baltimore City and 
County, to three Commissioners; but though the course of their pro- 
ceeding is somewhat variant from that prescribed for the County 
Court in other parts of the State, most of the principles governing 
them are the same. The actof 1834, ch. 293, however, further pro- 
vides, that all conveyances and dispositions of property by a debtor 
in Baltimore City and County, made with an intent to prefer any 
creditors or security, when such debtor shall have no reasonable ex- 
pectation of being exempted from liability or execution for or on ac- 
count of his debts, without applying for the benefit of the insolvent 
law, shall be void, as improper preferences, provided that this provi- 
sion shall not apply against any person claiming for a valuable con- 
sideration under such creditor, or his legal representatives, nor to 
any case where such creditor or security shall appear not to have 
notice of such condition of insolvency of the debtor. 

Q. 11. What are the damages on protested bills of exchange ? 

A. By the act of 1785, ch. 38, upon all bills of exchange drawn in 
this State on any person, corporation, &c.,in any foreign country, 
and regularly protested, the owner or holder of such bill may recover 
as much current money as will purchase a good bill of the same time 
of payment, and upon the same place, at the current exchange of 
such bills, and also fifteen per cent. damages upon the value of the 
principal sum mentioned in such bill, and costs of protest, together 
with legal interest on the principal sum mentioned in such bill, from 
the time of protest until the principal and damages are paid; and if 
an endorser shall pay to the holder the value of the principal, and 
the damages and interest as aforesaid, such endorser shall have a right 
to recover the sum paid and the legal interest thereon from the 
drawer or other person liable. The same law governsin cases of 
bills drawn in this State on persons in any other of the United 
States, and protested according to the laws of the State where such 
bill is made payable, except that instead of fifteen per cent. damages, 
only eight per cent. shall be recoverable. 

» 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. The only legislation on this subject is that preventing foreign 
corporations from establishing agencies to make insurance in Mary- 
land, except under the restrictions mentioned under the 6th head. 








Answers for Maryland. 391 


Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

Under this head, the act of 1825, ch. 35, may be mentioned, which 
provides that no judgment in a suit on a negotiable instrument, shall 
be reversed, because the endorsement thereon may be in blank; but 
such judgment shall be as good as if such endorsement had been 
filled up; and by the act of 1837, ch. 253, a protest, duly made by a 
notary public, of a promissory note for non-payment, or a bill of ex- 
change, whether foreign or inland, for non-acceptance or non-payment, 
shall be prima facia evidence of such non-payment or non-acccep- 
tance, and of the presentment of such note for payment, or of such 
bill for acceptance or payment at the the time, and in the manner 
stated in the protest; and when such protest shall state that notice 
of non-payment or non-acceptance has been sent or delivered to 
the party or parties to such note or bill, and the manner of such no- 
tice, such protest shall be prima facie evidence that such notice has 
been sent, or delivered in the manner stated. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. The attachment law of Maryland is very complicated, and in man 
respects peculiar. Its general outlines only can be given here, It 
aww ord depends upon the acts of Assembly, which in some re- 
spects differ in principle and course of proceeding. 

The act of 1715, ch. 40, which, though not obsolete, is very sel- 
dom resorted to, provides that, upon a writ being returned non est by 
the sheriff against a non-resident, or, upon such writ being twice re- 
turned non est against a resident of the State,and upon the plaintiff 
in such writ making such proof of his claim as the Court, out of 
which the writ issued, may think fit, the said Court shall award to 
such plaintiff an attachment against the property and credits of the 
defendant in such writ, in which attachment there shall be a clause 
commanding the sheriff to make known to the person in whose hands 
such property of the defendant may be, to appear on the return of 
the attachment, and show cause why such property should not be 
condemned; and if, upon the return day, neither defendant nor gar- 
nishee appear, the Court shall condemn the property and credits in 
the garnishee’s hands, and may award execution as on other judg- 
ments, provided - the plaintiff will give security to make restitution 
of the value of the property condemned, if the defendant, within 
a year and a day, shall appear, and show that the plaintiff’s claim 
has been paid in whole or in part. 

By the act of 1795, ch. 56, and its supplements, where a non-re- 
sident of the State of Maryland, or an absconding resident, is indebted 
to a resident of the United States, the latter may make oath before a 
Judge of the County Court, or a Justice of the Peace of this State, 
or a Judge of any other of the United States, that such debtor is 
bona fide indebted to him in a certain sum, above all discounts, the 
said creditor at the same time producing the bond, bill, instrument of 
writing, or account, by which the debtor is indebted, and further 
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making oath that the said debtor is not a citizen of this State, and 
doth not reside therein, or that he is run away or fled from justice, or 
removed from his place of abode, with intent to injure and defraud 
his creditors, whereupon the said Judge or Justice shall issue his war- 
rant to the Clerk of the Court of the County, where the property to 
be affected lies, to issue an attachment against the property and 
credits of said debtor, in which attachment there shall be the same 
clause of scire facias against garnishee, and the same proceeding 
thereon as under the act of 1715. 

When the above oath is taken before a Judge of any other of the U. 
States, it shall not be sufficient, unless there be thereto annexed a cer- 
tificate of the Clerk of the Court of which he is Judge, or a certifi- 
cate of the Governor, Chief Magistrate, or Notary Public of such 
State, that the said Judge had authority to administer such oath. Be- 
fore the issuing of every such attachment, there shall be issued a capias 
ad respondendum against defendant, and a declaration, or short note, 
expressing the plaintiff’s cause of action, shall be filed, and a copy 
thereof sent with the writ to be set up at the Court House door by 
the sheriff. 

On the return day the garnishee may appear and plead on behalf 
of the defendant as the latter might plead if he had appeared; and 
the plaintiff may exhibit interrogatories to garnishee, touching the 
property of defendant in his possession; and if he shall neglect or 
refuse to answer, the Court shall adjudge that he has property of de- 
fendant in his hands sufficient to pay debt and interest of the plaintiff 
and costs, and execution shall issue as in other cases of condemnation 
in the hands of garnishee. Where the plaintiff files an affidavit that 
garnishee has property of defendant in his hands, and that he has just 
cause to fear that the said garnishee is about to remove from the 
county where he resides, the Clerk may insert in the attachment a 
clause of capias against garnishee, and he shall be held to sufficient 
bail to appear at Court, and make answers to the plaintiff’s inter- 
rogatories, and to render his body to prison, or pay the condemnation 
money, if judgment shall pass against him. 

By a supplementary act, the garnishee may, within four days after 
the return day, appear in Court, and confess judgment for the amount 
in his hands; and if plaintiff will not take judgment for this amount, 
the garnishee shall be allowed the costs, unless the plaintiff shall re- 
cover a larger sum than the garnishee acknowledged. 

By another supplement, all the provisions of the attachment law 
are extended to cases where corporations are plaintiffs or defendants; 
and also a provision is made that where an attachment issues against 
the property of a corporation, the latter may, where a natural person, 
if defendant, might, by giving special bail to the action, dissolve the 
attachment by entering into bond with security for satisfying the 
judgment that may be rendered against said corporation; and said 
corporation may likewise appear in the said case of attachment, and 
contest the plaintiff’s claim—such attachment, however, remaining in 
full force; and, upon the issues or pleading on the part of the corpo- 
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ration, judgment on the cause of action may be recovered against 
the corporation, as well as judgment of condemnation in the attach- 
ment. 

Another supplement subjects stock and other funded property to 
attachment, and prescribes the course of proceeding. 

A further supplement provides that in cases of attachments against 
non-resident debtors, they shall not be dissolved, unless the defendant, 
or some one for him, shall enter into bond with security to satisfy 
any judgment that may be recovered against the defendant. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
lands in your State, and will a deed made elsewhere, without these requi- 
sites, be good ? 

A. By an act of 1766, ch. 14, no estate of inheritance or freehold, 
or any declaration or limitation of use, or any estate for above seven 
years, shall pass or take effect, except the deed or conveyance, by 
which the same shall be intended to pass or take effect, shall be ac- 
knowledged, and recorded in the County where the lands lie, within 
six months after the date of such deed or conveyance. No precisc 
words, or particular form of acknowledgment, is prescribed by the 
law. 

A deed or conveyance, executed within the State of Maryland, 
may be acknowledged before the Chief or Associate Judge of any 
District in the State, or before any two Justices of the Peace of the 
County where the land lies, or where the grantor resides; but, when 
acknowledged before two Justices of the Peace of the County where 
the grantor resides, before it can be recorded in another County, 
where the land lies, there must be a certificate under the seal of the 
County Court of the County where the grantor resides, that the 
Justices, at the time of such acknowledgment, were Justices of the 
Peace of such County. | 

Acknowledgments of grantors living out of the State, are princi- 
pally regulated by the act of 1830, ch. 164, which provides that any 
deed, for the conveyance of any interest in lands lying in this State, 
being executed and acknowledged within the United States, or any 
Territory thereof, before any Judge of a Court of law and of record 
of the State or Territory in which such person may be at the time, or 
before any Judge of any of the United States Courts, shall be good 
and effectual for the purposes therein mentioned, provided the ac- 
knowledgment shall be certified or endorsed on said deed by the 
Judge before whom it shall be taken, under his hand; and the Clerk 
of the Court of which he is Judge, shall certify under his hand and 
the seal of the Court, that he was a Judge of said Court at the time 
of taking said acknowledgment. 

By a supplement, the Governor is authorized to appoint one or more 
Commissioners in such of the States and Territories of the U. States as 
he may deem expedient to take acknowledgments and proof of the ex- 
ecution of any deed, conveyance, contract, or writing under seal, to be 
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recorded in Maryland, whose certificate of such acknowledgment and 
proof under seal, shall be as valid as if taken before a Judge. Such 
Commissioners are also authorized to administer oaths; and affidavits 
made before them are as valid as if made before any Justice of the 
Peace of the State. Several acts authorize acknowledgments of non- 
resident grantors by attorneys thereto authorized; but it is deemed 
unnecessary to advert to them. 

In regard to married women, the act of 1715, ch. 47, and its sup- 
plemeats, provide that no deed,in which they are mentioned as 
grantors, shall debar them or their heirs, except upon their acknow- 
ledgment of the same; and the person taking such acknowledgment 
shall examine them privately out of the presence and hearing of their 
husbands, whether they execute and acknowledge the same volun- 
tarily and freely, and without being induced to do so by fear or 
threats of ill usage by their husbands, or by fear of their displeasure; 
and such married women shall also sign and seal such deed before 
the person taking such acknowledgment out of the presence and 
hearing of their husbands. 

The persons before whom acknowledgments of married women, 
whether residents or non-residents, should be made, are the same 
prescribed for grantors generally, residents and non-residents. 

By another act it is required, that in all cases of acknowledgments, 
the persons taking the same shall likewise certify, that, of their own 
pang or by oral testimony under oath received by them, they 
are satisfied that the persons acknowledging are the persons who are 
named and described as, and professing to be parties in said deed, &c. 

The act of 1766, ch. 14, provides, that a deed acknowledged and 
recorded within six months, as in said act prescribed, shall take ef- 
fect from the day of its date; but, by the act of 1825, ch. 203, where 

there are several deeds of the same lands, the deed which shall be 
first recorded according to law, shall have preference in law and 
equity, according to the time of recording such deed, provided that the 
deed so to be referred, be made bona fide, and upon good and valu- 
able consideration; and, by the act of 1831, ch. 304, all deeds, ex- 
cept deeds of mortgage, may at any tite be recorded, and when re- 
corded, shall have, as against the grantors and their heirs, executors 
and administrators, the same validity as if recorded within the time 
previously prescribed by law, and shall also have the same effect 
against all purchases, with notice of such deed, and as against all 
creditors of such grantors becoming so with notice aforesaid, or after 
the recording of such deeds; but, as against creditors having become 
so without notice, antecedently to the time of recording of such deeds, 
they shall have validity only as contracts for conveyance of the Jand 
mentioned in such deed—provided, however, that where grantees, 
their heirs, executors, or administrators, shall take possession of the 
land purported to be conveyed, the said deeds, after being recorded, 
shall have against all persons after the taking of possession, the same 
validity as if recorded within the time prescribed by law—it being, 
however, understood that nothing in the act shall repeal the provisions 
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in regard to priority and preference contained in the act of 1825, 
ch, 203, except in cases of purchasers with notice aforesaid. 

Q. 16. Please answer a similar question with respect to a will ? 

A. The Testamentary act of 1798, ch. 101, provides that no will 
shall be valid, unless the person making the same be, at the time of 
executing it, of sound and disposing mind, and capable of executing 
a valid deed or contract; and no will shall be effectual to pass land, 
unless the person making the same, if a male, be twenty-one years 
of age, and if a female, eighteen. All devises of lands shall be in 
writing, and signed by the party devising, or by some other person 
in his presence, and by his express directions, and shall be attested and 
subscribed in the presence of the said devisor, by three or four credible 
witnesses, or else they shall be utterly void. 

The act of 1825, ch. 119, provides, that in every will, whereby any 
land shall be devised to any person, and no words of perpetuity or 
limitation are used in such devise, the devisee shall take the entire 
estate of the testator, unless it shall appear by devise over, or words 
of limitation, or otherwise, that the testator intended to devise a less 
estate. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians to actin your State, in relation to property situated there? 

A. Foreign executors, administrators and guardians can exercise 
no authority whatever in Maryland. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorneys’ fees. 

A. Admission to the Bar in Maryland is regulated by the act of 
1831, ch. 268, which provides that all applications for admission to 
the Bar shall be made to the different Courts in open Court; that, 
upon every such application of any free white male citizen of Mary- 
land, above the age of twenty-one years, and who shall have previ- 
ously studied in any part of the United States fof at least two years, 
it shall be the duty of the Court to which the application is made, 
upon some day during the term, to examine the applicant touching 
his qualification for admission, and to receive evidence of his probity 
and gencral character, and to reject the applicant, unless it is satis- 
fied that the applicant is qualified in these respects to be admitted. 
If the Court should be of opinion that the applicant ought not to be 
admitted, he shall not have a second hearing until the expiration of 
twelve months from the first examination. An applicant, who has 
practised, or who has been licensed to practise in any other part of 
the United States, shall be admitted to practice in the Courts of Ma- 
ryland upon the same terms and under the same regulations that a 
citizen of the State of Maryland would be subjected to before he 
could be admitted to practice in the Courts of that part of the United 
States where the applicant was licensed to practise. Upon the ap- 
plication of a citizen of a State in which the mode and terms of ad- 
mission are not regulated by law, the Courts may admit him or not, 
as in their discretion they may think fit. If the applicant should be 
rejected by one of the County Courts, he may apply for re-examina- 

















396 Brooks & Morris v. Stolley. 


tion to the Court of Appeals; and if this Court admit him, he shall be 
entitledjto practise in all the Courts of the State. 

In the County Courts, an attorney’s fee of three and one third dol- 
lars is taxed against each party, as part of the costs of the case, 
and recovered as such from the losing party. A similar attorney’s 
fee of six dollars and sixty-six cents, is taxed in the Court of Appeals. 
In no other way is a lawyer’s compensation for professional services 
regulated by law. 


Circuit Court of the United States for the District of Ohio, before 
Judge M’Lexan, at Chambers, April, 1845. 


Brooxs & Morris v. SToOLLEy. 


[Rerortep By Jupce M’Lean.| 


The Circuit Court of the United States has no jurisdiction to enforce the specific 
execution of a contract for the use of a patent right, where the parties live in the 
State where suit is brought: but they may, by injunction, protect the right of the 
patentee or his assignee from infringement. 


If a license touse a patented machine be conditional, the conditions must be per- 
formed, or there can be no right to the use. 


The use of the machine, under such circumstances, is an infringement, and may be 
enjoined. 


There is no pretence of right, under the license, in such a case, and the question 
must be considered as though no license had been granted. 

When a license to use a patented planing machine was granted, on rendering a 
weekly account of the boards planed, and paying on each thousand feet planed, 
one dollar twenty-five cents, and other conditions, the payment must be made 
weekly, &c. to authorize the use. Any alleged failure by the patentee or his 
assignee, under the contract of license, will not authorize the use, unless the 
defendant has done every thing inhis power to perform the contract. In sucha 
case there is no adequate remedy at law. 


As the defendant justifies under the license, he must show the performance of the 
conditions of the grant. 


A party claiming a right under a contract, must take it as agreed to by the parties. 


Equity will direct the cancelment of a contract for fraud or mistake, but it cannot 
alter the contract. 
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Jurisdiction being acquired, on the ground of infringement, the Court may settle 
other matters between the parties in the case, which do not afford original ground 
of jurisdiction. 

The defendant will be enjoined except on the terms of the license. 


Under the circumstances, the failure of the defendant cannot be considered as an 
abandonment of the license. 


THE case was argued by Messrs. Wrient & Corrin for the com- 
plainants, and by Mr Waxker for defendant. 


OPINION OF JUDGE M’LEAN. 


This is an application at chambers for an injunction to restrain the 
defendant from using a certain planing machine, claimed by the com- 
plainants under Woodworth’s patent. In their bill, the complainants 
set out the obtainment of the original patent by Woodworth, and 
the renewal of it by his administrator, the 16th November, 1842, all 
of which proceedings are alleged to be formal and valid: and they 
further state that they are the assignees of the patent for Hamilton 
County, Ohio, and other territory, as specified in the assignment; 
that, in the above County, they have had for aflong time the machine 
in operation, and that the defendant, having full knowledge of this, 
applied for a license to run said machine in Hamilton County, which 
was granted by the complainants, agreeably to the terms of a sealed 
contract, dated the llth of September, 1843; that, by the contract, 
defendant bound himself to pay to the complainants one dollar and 
twenty-five cents for every thousand feet of boards he should plane, 
to be paid on Monday of every week, and that he should render an 
account, if required, under oath, and also should keep books, to which 
the complainants should have access, and in which the boards planed 
should be entered; that the defendant should require payment in 
cash before the boards planed, except those planed for himself, should 
be taken out of his possession; that, for a short time, the defendant 
complied with the contract by making payment, &c., but for some 
time past he has utterly refused to make the stipulated payments to 
the complainants, and in other respects has refnsed to be governed 
by the contract, although he still continues to run the machine; and 
on this ground an injunction is prayed, &c. 

The defendant admits the obtainment, renewal and assignment of 
the patent, as stated by the complainants; but he denies the validity 
of the renewed patent. He denies that he has refused to render an 
account of the plank planed, or that he has rendered a false account. 
His books, he alleges, have always been accessible to the complainants, 
but he admits the failure to make payment, and he avers that the com- 
plainants have, in several respects, violated the contract on their part; 
that he was deceived as to the import of certain parts of the con- 
tract, &c., and he insists that the complainants have ample remedy 
at law, &c. The application is made on the bill and contract re- 
ferred to; and on these it must be considered, in connection with the 
answer. 
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In the argument, an objection is made to the jurisdiction; and this 
will be first examined. 

It is suggested, that, as the whole controversy in the case arises 
under the contract of license, the parties to which being citizens of 
this State, the Federal Court cannot take jurisdiction. This objection 
would be unanswerable, if no right were involved in the controversy, 
except what arises out of the contract: as, for instance, the Circuit 
Court could take no jurisdiction under the contract, of an action, 
merely to recover the sums agreed to be paid by the defendant; but, 
in the present aspect of the case, it is not limited to the contract. 
The complainants set up their right under the patent, and allege that 
the defendant is infringing thatright; that the license affords no justi- 
fication whatever to the defendant. The right then of the complain- 
ants to an injunction, is not founded by themon the contract, but on 
the assignment of the patent. If the object of the bill were merely 
to enforce a specific execution of the contract, the Circuit Court of 
the United States could exercise no jurisdiction in the case. 

It must be admitted that the contract constitutes an important part 
of the case. Except on the ground that the patent is invalid, un- 
der which the complainants claim, there is no pretence of right by 
the defendant to use the machine, unless he derives it from the 
contract. In this view, the contract must be considered as a license 
to the defendant, and its terms must be construed. 

As the validity of Woodworth’s patent, and the assignment to com- 
plainants, as far as regards the right to an injunction, has been hereto- 
fore considered and decided, on this motion that question will not be 
examined. It may not be improper, however, to suggest, whether the 
defendant, having acknowledged the validity of the complainants’ 
right, under his hand and seal, is not estopped now from denying it. 
If in this admission he was misled, and on that ground contends that 
he is not bound by it, he must repudiate the contract, and claim no- 
thing under it. He cannot claim that part of the contract which 
may be favorable to his interests, and reject that which operates 
against him. 

The defendant admits that he has failed to make payment, which 
is the important fact of the agreement, as it constituted the only 
motive which the complainants could have had to enter into the 
agreement. But as the weekly payments may be enforced at law, it 
is contended that the remedy is at law, and notin equity. Whatever 
right the defendant can have to run the machine, arises under the 
contract; and the payment of the consideration is the foundation of 
that right. Can he claim a benefit under a contract which he has re- 
fused to perform? 

The defendant by the agreement was to use the machine, in the 
language of the writing, “ on conditions hereinafter mentioned.” The 
weekly payments, planing for cash only, no credit, &c., &c. being 
stated, the contract proceeds: “now in consideration of the proposi- 
tions aforesaid, to wit, that the said John Stolley shall pay said Brooks 
& Morris one dollar and twenty-five cents for each and every thou- 
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sand feet of boards he may plane, payable on Monday of every week, 
&c., and shall do the other things stipulated, the said Brooks & 
Morris license said Stolley the right of running either of his two ma- 
chines, provided he does not run both at the same time, &c., and 
provided also he shall keep and perform on his part all the stipula- 
tions aforesaid.” 

Now the terms of the contract make the performance of its stipu- 
lations by the defendant, a condition to his continued use of the ma- 
chine; and if the words of the contract did not import, and indeed 
clearly sustain this view, equitable considerations, arising from the 
nature of the contract, would require such a construction of it. The 
payment is to be made weekly. Could any reasonable construc- 
tion of the contract give the right to run the machine by the 
defendant, in default of such payment? ‘The frequent settlement 
and payments show that longer indulgence was not intended by 
the parties, and that-a remedy at law would be no adequate relief 
to the complainants. To enforce the- payments by legal means, 
would require a weekly suit; and this would subject the complainants 
to inconvenience, delay and expense, which would nearly, if not quite, 
be equal to the amount recovered. Such a construction of the agree- 
ment would be as inequitable as the remedy proposed would be inade: 

uate, 

If the defendant claims any right under the contract, he must show 
that he has done every thing on his part, which in equity he can be 
required to do, to entitle him to the right asserted. He has a license 
to use the machine on certain conditions; but it does not follow that 
he may use it without conditions. The alleged violation of the con- 
tract by the complainants, does not help the equity of the defendant. 
He asks a specific execution of the contract, tor he justifies under it 
Can he do this on the ground that the complainants have given a 
licence to others to use Woodworth’s patent, in violation of the 
agreement? In admitting his failure to make the weekly payments, 
he, in effect, admits that he has done nothing to entitle him to the 
use of the machine. 

The complainants, in the close of the contract, reserve the right, 
under certain circumstances, to give other licenses. This the de- 
fendant avers was not understood by him, and that he was overreached 
by it. If the defendant be dissatisfied with the contract, he has only 
toabandonit. He is under no obligation to run the machine. But 
if he do run it, he must conform to the conditions on which the right 
to do so was granted. 

The complainants invoke the aid of equity, not to decree a specific 
execution of the contract, but to protect their rights as assignees of 
the patent. This right they allege has been infringed. The defen- 
dant relies on the license contained in the contract; but, having 
failed to make the weekly payments, he has no pretence of right to 
runthe machine. To entitle himself to the benefit of the license, it 
is incumbent on the defendant to do all which he is bound to do; and 
then, if he fail in the strict performance, by reason of the act of the 
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complainants, he will be equally entitled to the use of the machine, 
as if he had literally and fully performed his part of the contract—as 
if he had tendered the weekly payments, having kept a regular 
account, and the complainants refused to receive the money, the de- 
fendant’s right could not be questioned. But he has failed either to 
make or tender these payments. He, therefore, can have no standing 
or claim in law or equity, either to the use of the machine or to 
damages from the complainauts. 

A question is made whether the failure of the defendant to make 
the weekly payments operates as a forfeiture of the contract. There 
is no condition of forfeiture in the contract. Whether it has been 
abandoned by the defendant must depend upon the circumstances of 
the case. A Court of Chancery will not decree the cancelment of 
a contract, except for fraud or mistake. In this case, the party 
who has violated the contract, and complains of its unfairness, claims 
the benefit of it. A Court of Equity, as well as a Court of Law, 
must act upon a contract as it is; or, for sufficient reasons, Chancery 
will direct it to be delivered up and cancelled. 

The right claimed by the complainants is an equitable right, which 
is protected by the exercise of the extraordinary jurisdiction of a 
Court of Chancery: and in this view, it is of no importance whether 
the alleged violation is under the pretence of a license or not. If 
the defendant have no license to use the machine, as he is now 
using it, he is without right or excuse. 

An injunction is prayed, which, in effect, will annul the contract. 
Now, although it may be admitted that the defendant, as the facts 
of the case stand, could not successfully invoke in his behalf the 
action of a Court of Equity or of Law, yet, under the relief asked 
by the complainants, a somewhat different view may be taken. Are 
the complainants entitled to an absolute injunction, which shall an- 
nihilate the contract? It appears to me, that short of this, adequate 
relief may be given. In this respect the case is altogether different 
from an ordinary case of infringement, where no contract has been 
made by the parties. In that case an absolute injunction is the 
only adequate relief; but, in the case under consideration, the com- 
plainants have licensed the defendant to use the patented right on 
certain conditions. If the use go beyond these conditions, there is 
an infringement, which must stand upon the general ground, unaf- 
fected by the contract; and as to such an use, the injunction should 
be absolute. On this ground the jurisdiction in this case is sus- 
tainable; and, having jurisdiction, the Court may decide other mat- 
ters between the parties, which, of themselves, might not afford ground 
for the original exercise of jurisdiction. 

Upon the whole, 1 will allow the writ prayed for, to enjoin the 
defendant from the use of the planing machine described in the 
bill, unless he shall pay, or offer to pay to the complainants, one 
dollar and twenty-five cents for each and every thousand feet of 
boards he may have planed, the preceding week, every Monday, 
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during the unexpired term of the patent; and unless he shall keep 
a regular account of the planing done, and permit the complainants 
to have access to the books, and unless the défendant shall also do 
the other things, which, by the contract, he is bound to do, as the 
conditions on which he is authorized to use the machine. 





Supreme Court of Ohio—Meigs County, March Term, 1845. 
Before Woon, C. J., and Brrcnarp, J. 


Parson ror usE or M’Cure v. Bropity & Rostnson, in Error. 
[ReporTep By Simeon Nass. ] 


lf an agreement contains two different places for payment of specific articles, con- 
nected by a disjunctive particle, the payment, or tender of payment, ought to 
be made altogether in either of the places, at the choice of the debtor. 


A tender, in discharge of a note to be discharged in lumber at one place or another, 
must be made in whole at one place or the other. A tender of a part at each 
place is not sufficient. 


Tus was an action of debt on a note under seal, whereby the 
defendants obligated themselves to pay the plaintiff or order, fifty- 
five dollars, ($55) to be discharged in lumber, and delivered at 
M’Master’s or Brailey’s mill, on or before the Ist day of June, A. D. 
1844. With the plea of non est factum, the defendants added two 
notices—the first stating a tender of a sufficient amount of lumber 
at the time at Brailey’s mill; the second stating the tender of a part 
at Brailey’s, and the balance at M’Master’s mill. 

On the trial in the Common Pleas, as appeared by a bill of excep- 
tions in the case, the defendants proved that on the Ist day of June, 
1844, they had at Brailey’s mill, lumber measured out and set aside 
to pay this debt, to the value of about $45, and that the balance of 
the lumber, to the value of $10, was measured out and delivered at 
M’Master’s mill. To the admission of this evidence, the counsel for 
plaintiff objected; but it was admitted by the Court of Common 
Pleas, and a verdict and judgment rendered for defendants under the 
statute. To reverse this judgment, the plaintiff sued out this writ 
of error. 

Nasu & Brapsury, for the plaintiff, contended that the Court erred 
in admitting the evidence; that the contract was in the alternative, 
and could not be complied with, save by a tender of the whole 
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amount at the one place or the other. The doctrine of the civil law 
is clear on this point. In 1 Pothier on Oblig. 120, it is said, that if the 
places of payment are connected by a conjunctive particle, the pay- 
ment ought to be made by a moiety in each place; if by a disjunc- 
tive, the payment ought to be made altogether in either of the places 
at the choice of the debtor. 

Vinton & Simpson, for defendants, insisted that the condition as to 
the manner and place of payment was for the benefit of the obligors, 
and should be construed liberally for their benefit. 

The Court said it was true that the right to discharge in lumber in 
the manner stated in the obligation, was inserted for the benefit of the 
defendants; but this did not reli¢ve them from complying with the 
terms of the contract. Whatever the contract was, that the defendants 
must fulfil. Here the agreement was to deliver this lumber at Brailey’s 
or M’Master’s mill. Did this mean that the defendants might deliver 
a part at one place and a part at the other? or, that the whole 
amount should be delivered at the one or the other mill? We think 
the latter construction is the only one which can be put upon this 
agreement, unless language is to have a different meaning in a Court 
of Justice from what it has elsewhere. We therefore think the evi- 
dence improperly admitted, and reverse the judgment below. 


Supreme Court of Ohio—Lawrence County, March Term, 1845. 
Before Woon, C. J., and Bircnarp, J. 


DonaHUE v. STEELE. 
|RerortED By Simzon Nasu.] 


A field of standing corn is not provisions actually prepared and designed for the 
sustenance of the debtor’s family. 


The sixty days for which food for animals may be preserved, date from the levy of 
the execution, and unless claimed and set off at that time, it can never be done 
afterwards on a vendi. for the sale of the property. 


A field of corn was levied upon on the 2d of June; vendi. for sale on the 24th of 
September. Defendant in execution, just before the sale, required the constable 
' toset off thesameas food for his cattle, and provisions for his family. Held, in 
an action by the debtor against the constable, that he was justified in refusing 

to do it. 


Tus Was an action on the case. The declaration averred that 
the defendant was a constable at a certain time, and had in his hands 
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an execution issued against the plaintiff, and had levied the same upon 
a field of corn, and that the plaintiff notified the defendant that he 
had a family, and that he required the defendant to set off to him, 
under the statute exempting certain property from execution, the 
said field of corn,or a necessary amount thereof, for the sustenance 
of his family and as food for his animals, which the defendant refused 
todo. The defendant pleaded not guilty, and the issue was submitted 
to a jury. 

The evidence offered by the plaintiff showed, that in the spring 
he had planted a field of corn; that he had no other means of pro- 
viding sustenance for his family and animals; that the field of corn 
was needed to feed his family and animals; that the defendant wasa 
constable—had levied upon this field of corn upon the 2d day of 
June, and returned the execution without selling the corn; that a 
vendi. came into his hands in September following, and that he had 
advertised the field of corn forsale on the 24th September. Just be- 
fore the day of sale, the plaintiff in this Case required the defendant 
1o set off the said field of corn as food for his animals, and provisions 
for his family. The constable refused to do it, but proceeded to sell 
the field of corn, and sold the same to the plaintiffsin execution, who 
gathered and carried away the corn. 

Byineron, for the plaintiff, claimed that the field of corn was pro- 
visions actually prepared for the sustenance of the family; that, unless 
the Court so held, poor men would have no means of sustaining their 
families; that the cornfield was as important to the poor man as his 
flour barrel to the rich. 

S. M. Tracy & Nasu, for defendant, made two objections to a re- 
covery—lIst, that the selection of the provisions or food for animals, 
must be made at the time of the levy, and if not made then, could 
not be made afterwards; 2d, that corp in the field was not provisions, 
actually prepared and designed for the use of the family. By no 
course of reasoning, could grain, growing or standing in the field, be 
called provisions, prepared for the sustenance of a family. One of 
the counsel said he recollected when the act of 1840 was passed, 
and the reasons for the change that was then made in the law; under 
the act of 1831, furniture and cooking utensils were exempt from ex- 
ecution; but nothing was said as to provisions: a pot and plates were 
allowed to the debtor, but nothing to boil in the one or to be 
eaten from off the other. He said he remembered a case, referred 
to in the debate upon the bill, said to have occurred in the city of 
Cleveland, where a mousing attorney and a constable actually levied 
an exccution against a father upon a wedding supper of a daughter, 
just as the guests were about to sit down to the luxuries provided by 
the industry of the bride herself. To obviate this omission in the 
former statute, this provision was introduced, and carefully worded, 
so as to cover nothing but what was in the house prepared and set 
apart as provisions. 

Bircuarp, J., charged the jury to the following effect: He said 
that all the articles exempt by name from execution, the constable or 
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other officer was bound at his peril not to levy upon; but, when a selec- 
tion was to be made by the debtor, then, if the debtor did not insist 
upon the benefit of the statute, the officer was not bound to set apart 
the articles. Hence, in regard to such property, the debtor must 
make his election at the time of the levy; and if he did not- do it 
then, he could never do it afterwards: when once the officer had taken 
the property into his custody, it was in the keeping of the law, to be 
applied in satisfaction of the execution. 

As to food for animals, it must be also demanded at the time of 
the levy; for the sixty days spoken of in the statute must date from 
the time of the levy; and, if the debtor did not need the food for his 
animals at that time, he could not claim it at any subsequent time, 
however much he might need it, even if the property remained un- 
sold. He said further, that corn in the month of June, when this 
levy was made, could not be sood for animals, and so not subject to 
be so applied, even if the debtor had claimed it at that time. 

The provisions for the family must also be claimed at the time of 
the levy. If the debtor’s family do not require the provisions at that 
time, no change of circumstances could give hima right to have any 

ortion of it set aside thereafter. Otherwise, when goods remained 
unsold, the debtor might set up a second claim, when he had con- 
sumed the first allowance. 

He said further, that, to constitute provisions actually prepared and 
designed for the use of the family, the articles must have been taken 
into the house, and set apart for that purpose. The debtor must not 
only have articles which may be provisions, but he must actually 
have prepared and appropriated them to that use, to the use of his 
own family. Otherwise, the keeper of a provision store might insist 
that the articles in his store were provisions actually prepared and de- 
signed for the use of his family. By no reasonable construction of 
language could grain or cooatiiiding in the field, be called provi- 


stons—much less provisions actually prepared and designed for the 
use of the debtor’s family. 

Verdict for defendant. A motion for a new trial was made, and 
overruled by the opinion of both Judges, Judgment on the verdict. 
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Supreme Court of Okio—Gallia County, March Term, 1845. 
Before Woon, C. J., and Burcuarp, J. 


Gates v. Maxon, Kerr & Co. 


[Rerortep By Smeon Nasz.| 


In an affidavit to hold to bail, the existence of the debt must be positively sworn to; 
but the fact of non-residence, of an intention to remove, of the possession of 
choses in action which the debtor refuses to apply to the payment of the debt, &c., 
may be stated according to the belief of the creditor. 

When the suit was commenced by a capias ad respondendum, and defendant held to 
bail, a ca. sa. cannot issue on a judgment obtained without a new affidavit. 

The affidavit of the party, without other testimony, is not sufficient to authorize the 
issue of a ca. sa. r 


Tuts was a certiorari to reverse an order of the Common Pleas, 
refusing to discharge the plaintifffrom custody on a capias ad satisfaci- 
endum. The bill of exceptions set forth the affidavits in full. The 
first was the affidavit of a witness stating that plaintiff in certiorari 
had told him he had certain notes; that he had refused to let him 
have them,‘as agent for plaintiffs in the execution, in payment of the 
judgment; that he believed he had them still, and unjustly refused to 
apply them. One of the plaintiffs made an affidavit as to the exis- 
tence of the judgment, that it was unpaid, and that the said Gates 
had notes which, as the affiant justly believes, the said Gates unjustly 
refused to appropriate in payment of said judgment. The bill of ex- 
ceptions presented other questions, which are not here reported. 

Nasu for plaintiff, referred to the authorities on the subject of an 
affidavit to hold to bail, which may be found well digested in Judge 
Swan’s article, 1 West. Law Journal; #96; 1 do. 359. 

Coomss for defendant. 

The Court held that the affidavit was sufficient; that any other 
construction of the statute would operate to repeal it. The fraudu- 
lent intent, which gives the right to arrest, could be known with 
certainty only to the debtor: the creditor could only swear as to 
his belief. He must, however, be sure that his belief is founded 
on sufficient grounds: otherwise he might be sued for a malicious ar- 
rest, if not indicted for perjury. 

The Court said that they had decided, in Muskingum County, that 
the affidavit of the party was not sufficient to warrant the issue of a 
ca. sa.; but that there must be other testimony, the affidavit of at least 
one other witness, not a party in interest. in Athens County, at the 
last November Term, it was decided that, where a party had been 
arrested on mesne process, and held to bail, a ca. sa, could not issue 
on the judgment without the filing of a new affidavit with other tes- 
timony, and that a constable, into whose hands a ca. sa.,so issued 
without a new affidavit and other testimony had come, was not liable 
to the plaintiffs in execution for neglecting to serve the same. 
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Supreme Court of Ohio—Gallia County, March Term, 1845. 
Before Woon, C. J., and Brrcnarp, J. 


Danret G. Wurron v. Amos Riptey. 


[Rerorrep By Simeon Nasu. ] 


A plea of null tiel record is not such a general issue, as that, under our statute, a 
notice of special matter can be attached to it. 


An insufficient or improper notice may be taken advantage of, either by a motion to 
strike it from the case, or by objecting to the admission of any evidence under it. 


The sending instruction by the plaintiff in execution to the Justice, on the return 
of a vendi, with the property named in it sold, that he need not issue another exe- 
cution until further orders, is not such an act as will discharge the bail for stay 
of execution, though the execution debtor, before the issue of another execution, 
becomes insolvent. 


Bail for stay of execution is to be governed by the same principles which gov- 
ern the relation of surety in other cases. 


Tus was a writ of error, brought to reverse a judgment of the 
Common Pleas in this County. The action was originally commenced 
before a Justice, and was a scire facias against bail for the stay of 
execution on a judgment rendered before the Justice issuing this 
writ. The case was appealed to the Common Pleas, where the 
plaintiff filed his declaration against the said defendant as bail for 
the stay of execution on a certain judgment named. The defendant 
filed the plea of null tiel record, to which he attached a notice of 
special matter, stating in substance, that the defendant in the original 
judgment, had property sufficient to satisfy the judgment; that the 
said plaintiff had levied upon certain property, and had caused the 
same to be sold; that, at the time of the return of the vendi. on 
which the said property was sold, the plaintiff, at the request of 
the execution debtor, wrote a line to the Justice, directing him not 
to issue until further orders; and that, before another exccution was 
issued, the judgment debtor had become insolvent. <A second no- 
tice was added, stating that the plaintiff agreed with the judgment 
debtor to give him six months’ delay before proceeding to enforce 
the collection of the residue. 

The record showed that a motion was made to strike these notices 
from the file; Ist, because the plea of null tiel record was no such 
general issue to which a notice could be attached; 2d, because said 
notices were insufficient in law to bar the plaintiff’s right to recover. 

The Court below overruled this motion; and the case was sub- 
mitied to the Court on the issue joined. The record showed that 
the plea of null tiel record was found for the plaintiff, and that the de- 
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fendant, under his notices, proved that at the time of the sale on the 
vendi. the judgment debtor applied to the plaintiff to give him time 
until fall for the payment of the balance, when he thought he could 

ay it himself; that on this request the plaintiff wrote to the Justice 
that he need not issue another execution until further orders; but 
that there was no consideration for any delay, and no promise for a 
delay further than the writing of the above note to the Justice. It 
was proved that the judgment debtor was now insolvent, to the ad- 
mission of which evidence the plaintiff excepted, which objection the 
Court overruled, admitted the evidence, and rendered a judgment 
for the defendant. To reverse this judgment, this writ of error was 
prosecuted, 

Nasu, for the plaintiff, contended that the notice was improperly 
attached to the plea. They were wholly incompatible with each 
other; the plea being, to be tried by the Court and the facts stated 
in the notice, having to be tried by a jury; and when, therefore, the 
plea is disposed of by the Court, there is no issue for the jury. Other- 
wise the plea must draw after it the trial of the facts set up in the 
notice, thereby depriving the party of his right of trial by jury; or, 
on the other hand, the absurdity must be exhibited of submitting a 
plea of null tiel record to a jury—an absurdity that the Common Pleas 
were driven to defend by refusing to strike out the notice. 

He further insisted that the law was well settled, that no mere 
delay on the part of the creditor could discharge the security. Vide 
Story on Bills, 499, § 425; Chitty on Bills, ch. 9, 441, 444; 2 Bos. & 
Puller 61; 8 East, R. 187; 16 J. R. 70; 9 Cowen R. 190; 6 Peters’ Rep. 
250; 6 Mass. Rep. 85; Story on Bills, 502, § 425, and note 2; 5 Barn. 
&Ald. 187. This Court, at its last Termin Bank, held the same doc- 
trine. 2 Pick. Rep. 581; | Gallison, 35; 15 J. R. 433; 17 do. 176; 1 
Holt, N. P. cas. 87. 

There is nothing in the distinction taken taken by the Court be- 
low, that bail for stay of execution is governed by a different rule. 
A surety is such, whatever the form of his contract. 3 Black. Rep. 
92, Naylor v. Moody; 1 Leigh’s Rep. 434; M’Kinny’s Ex. v. Waller. 

Cusuine, for defendant, insisted that null tiel record was called in 
the books a general issue,and by our statute a notice could be at- 
tached to a plea of the general issue. On the other point no au- 
thorities were cited. | 

The Court said that the notice should have been stricken out: it 
was incompatible with the issue tendered by the plea. The plea, to 
which a notice of special matter can be appended, must be one which 
presents an issue to a jury. The facts averred in the plea, and set 
forth in the notice, must both be such as are to be tried by the same 
tribunal, as the notice is no issue of itself, but follows, for the purposes 
of a trial, the issue presented by the plea to which it is attached. 

The facts stated in the bill of exceptions, show mere delay on the 
part of the plaintiff. This, it has been constantly held, would not 
discharge a surety. The Court, at its last Term in Bank, decided 
that, to discharge a surety, the creditor must have, by contract upon 
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a good consideration, agreed to give time—must have suspended his 
remedy for a definite term of time, so that the surety should be de- 
prived of his right to pay up the debt, and proceed at once against 
the principal. Here nothing of this character was done: nor is there 
any force in the distinction that a bail for stay of execution is 
not governed by the same law as any other surety. 

The Court said that the practice of striking an insufficient notice 
from the files, on motion, was undoubtedly correct. Like a demurrer 
to a plea, it raised the question as to the sufficiency of the notice. If 
this was not done, the party had a right to object to the admission of 
any evidence under it; and, if admitted, present the question on a 
bill of exceptions. 





SYNOPSIS OF OHIO LEGISLATION AT THE SESSION OF 1844-5,SO FAR 
AS IT APPEARS OF GENERAL INTEREST TO THE PROFESSION. 


[By the Eprror. ] 


Banking Law. 'This act empowers individuals, not less than five, 
to associate and form Companies to carry on the business of Banking. 
The aggregate of the capital stock of all the Companies under this 
act, shall not exceed $6,150,000. To secyre to all parts of the State 
equal privileges, the above capital is apportioned among 12 districts, 
erected for the purpose. A Board of five Commissioners is created, 
but to consist, a year hence, of the Auditor, Treasurer and Secretary 
of State. Persons thus associating, shall make and forward to the 
Secretary of State a Certificate, specifying Ist, the name of the Com- 

any, with its location; 2d, the amount of capital stock and the num- 
as of shares; 3d, the name and residence of shareholders, and num- 
ber of shares held by each; 4th, the time when the Company was 
formed, and whether an Independent Company or a Branch of the 
State Bank. The capital of an Independent Bank to be at least 
$50,000, of a Branch of the State Bank, $100,000—the capital of 
none to exceed $500,000; but certificates of stock deposited, as here- 
after, not to be deemed part of thecapital. Of the capital stock, 30 

er cent, to be paid before commencing—the rest in successive in- 
stalments of 10 per cent every 90 days. Upon failure to pay an in- 
stalment, the Directors may sell the stock. Commissioners to examine 
whether the law has been complied with; and, if satisfactory, to certify 
the fact to the Governor, who is to issue his proclamation that the Com- 
pany is authorized to carry on Banking. If more than the statutory 
number of Companies have been formed in any District, preference to 
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be given to Companies having the largest capital and the largest stock 
owned in the County or State. 

State Bank. Whenever any number of Companies, not less than 
seven, Shall elect to commence Banking operations, as Branches of 
the State Bank, they shall each appoint one member of a Board of 
Control, who shall keep an office at the city of Columbus, furnish 
each Branch with notes for circulation, and exercise a visitatorial 
control. The expenses of procuring plates and printing notes for 
circulation, &c., as also the compensation of the President and Sec- 
retary of the Board, is to be defrayed by the several Branches ina 
certain ratio. The Board of Control shall bea body corporate until 
the year 1866, the members of which to continue in office for one 
year. All notes shall be made payable to bearer in gold and silver, 
at the Branch from which they are issued, signed by the President of 
the Board of Control, and countersigned by the Cashier of the 
Branch. The proportion of notes in circulation to the capital stock, 
is fixed at from double to three fourths, according to the amount of 
such capital stock. ‘The notes are to be delivered by the Board of 
Control, upon a written order of the President and Directors of each 
Branch—all mutilated notes to be returned to the Board, and the 
amount supplied with new ones. Before delivery of these notes, 
every Branch is required to deposit to the credit of the Board of 
Control, in money or in certificates of the stock of this State, or of the 
United States, 10 per cent. on the amount of notes asked for. This de- 
posit is denominated the Safety Fund, to be held as the property of 
the Board, in trust for each several Branch, and to be safely invested 
by it, and the income, not over 7 per cent., to be paid over to such 
Branch; but, in case of insolvency on the part of any of the Branches, 
to be applied to redeem their notes in circulation. The stockholders, 
collectively, of any Branch, shall in no case be liable to such Branch 
toan amount exceeding one third part of the capital stock; nor 
the Directors, collectively, to an amount exceeding one fourth part 
of the stock actually owned by them. Any Branch refusing to pay 
its notes, is deemed insolvent; whereupon, the Board of Control, if 
satisfied of the fact, shall appoint a Receiver, and also make a requi- 
sition upon each solvent Branch for money in proportion to the cir- 
culation of each, for the immediate redemption of the notes of the 
failing Branch—every Branch to be reimbursed for its contribution 
from the Safety Fund. The Receiver is to give bonds, and under the 
direction of the Board apply the money made, Ist, to pay the amount 
advanced by each Branch to the Board, and not yet reimbursed from 
the Safety Fand; 2d, to reimburse moneys taken from the Safety 
Fund; 3d, all other debts; 4th, stockholders. A Branch may con- 
test the fact of insolvency by a writ of injunction. 

Independent Banks. Each Company that may have elected to carry 
on its business as an Independent Banking Company, must, before. 
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commencing, deposit with the Treasurer of the State, certificates of 
the funded debt of this State or of the United States, at least equal in 
amount to its capital stock, and shall receive from him, upon the re- 
quisition of its President and Directors, notes for circulation equal in 
amount to the certificates—the expense of plates, printing such notes, 
&c., to be finally equalized among the Companies, The funded cer- 
tificates, given as security, are held exclusively by the Treasurer; but 
the interest is receivable by each Company under a power of attorney 
from him, except in cases of insolvency, when the stocks pledged are 
to be sold and the proceeds distributed rateably among the noteholders. 
When the insolvency is ascertained, a special agent is appointed by 
the Secretary, Treasurer and Auditor of State, to setile the concerns, 
—-the proceeds of sales, along with the proceeds of the funded certi- 
ficates, to be distributed as they accrue in regular dividends. The 
proceedings, however, may be enjoined, and the fact of insolvency 
tried. ‘The original capital is not to be diminished by dividends, and 
no dividends of shares shall be made whilst any debts remain unsatis- 
fied. The stockholders, collectively, are in no case to be liable to an 
amount greater than three fifths of the amount of capital stock actually 
remaining. Each Company is to be examined once, annually: the 
may also diminish their capital stock, and have their funded certifi- 
cates retransferred to them, upon their handing an equal amount of 
their notes to the Treasurer. 

General Provisions. Each share shall be $100—not assignable on 
the books of the Company, so long as the holder is in any way liable 
to the Company; nor can such holder receive any dividends, so long 
as his liability continues. No Banking Company shall receive as se- 
curity a lien upon any part of its capital stock. Each share entitles 
the owner toa vote in person or by proxy. The affairs of each Com- 
—_ are to be managed by not less than five, nor more than nine 

irectors, elected once a year, who must own, collectively, at least 
one fourth of the capital stock. The Independent Companies shall be 
held bodies corporate until the year 1866, and allowed to transact all 
kinds of business ordinarily belonging to Banking, and must redeem 
each other’s notes, when solvent, at par. The same holds also in regard 
to the Branch Banks of the State Bank of Ohio. No Company under 
this act shall become in any way liable to an amount exceeding, if a 
Branch Bank, two thirds, or if an Independent Banking Company, 
the whole amount of its capital stock, except on account of its notes 
in circulation, moneys deposited, bills or drafts drawn against money 
in deposit with or due to such Company, and liabilities to the stock- 
holders on account of money paid in on capital stock and dividends 
thereon. Loans to stockholders are not to exceed six months; and the 
dividends are always to be made upon net profits. Dividends to be de- 
clared twice a year; the cashier to give quarter-yearly a full statement 
of the affairs of the Bank; and 6 per cent. of the net profits, ex- 
cluding the interest of the funded certificates, to be paid over to the 
State in lieu of taxes on account of capital stock. No more than 6 





Legislation in Ohio. 4il 


er cent. shall ever be charged on discounts: any larger amount for- 
feits the debt. The total liabilities of an individual or firm to any 
Bank under this act, inclusive of liabilities on acceptances of foreign 
bills of exchange, shall never exceed one half of the amount of notes 
circulated by such Company. Banks are prohibited from circulating 
notes not at par, or the notes of Banks out of the State under five 
dollars. All evidences of debt, excepting bills of exchange, shall be 
made payable solely to the Company, unless they be for collection, to 
redeem its own notes, to pay its other liabilities, or to divide among 
the shareholders on their stock. All transfers, after the commission 
of an act of insolvency, except in payment of its notes, are null and 
void. Ifthe Directors knowingly violate this act, it operates as a for- 
feiture of their privileges. Embezzlement of the funds, issuing or as- 
signing notes, drafts, &c., without the authority of the Directors, and 
making false entries witha view to defraud, are made Penitentiary 
offences. Any Branch Bank may close business with the consent of 
the Board of Control. The act contains also conditions under which 
old Banks may recommence Banking. 

Foreign Banks may sue in this State on the same terms as non- 
residents; and their effects in this State shall be in like manner sub- 
ject to attachment here. Query, if they can hold real estate here. 

No Corporation to engage in Banking without express authority, 
under a penalty of $1,000 to each individual. No person or asso- 
ciation to put, or attempt to put paper into circulation as money, 
without express authority, under the same penalty. Agents for re- 
deeming such paper, to be subject to a penalty of $500 for each day, 
for knowingly passing, or attempting to pass such paper, or any paper 
not payable in specie, or for less than $1, penalty of $50 for each 
offence. Penalties to be recovered by action of debt or indictment. 
Where notes of Banks have been altered, after being put in circula- 
tion, Banks to pay the original amount. 

Plaintiff may declare against Banks and Bankers on their paper, 
for money had and received, and file a description of such paper 
with the declaration. Incorporated Banks may sue makers or draw- 
ers and endorsers jointly, and declare for money lent, and file a de- 
scription of the paper sued on, with the endorsements, and have a 
joint judgment against all. If separate suits are brought, no costs 
recovered, unless in the first suit against all,some were not found. 
Defendants may join or sever in their defence. In proceedings 
against Banks and Bankers, Officers and Directors may be required 
to testify for plaintiff, unless such testimony would criminate them. 
Sureties, known to be such, may be proved to be such, dehors, or 
against the paper, and have all the privileges of sureties. 


Bastards. Where putative father is committed to jail for not giving 
bond, he may be discharged by an Associate Judge, on giving such 
bond. Charges of maintenance while in jail, to be paid by the 
township chargeable with husband’s support, on the Sheriff’s giving 
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notice to the Trustees within one week of the commitment, who 
may order him to take bail and discharge the prisoner, if they think 


proper. 


Canals. Water not to be drawn off for annual repairs between 
the 30th June and the 30th September. 


Corporations. When a Corporation has done or omitted any act 
amounting to a forfeiture of its charter, or has persisted in non-user 
for five years, on information in the nature of a quo warranto, judg- 
ment of dissolution may be rendered. Where such act or omission 
does not amount to a forfeiture, judgment shall extend only to the 
correction of the abuse. On judgment of dissolution, Court to ap- 
point trustees to wind up the concerns. After dissolution, the holder 
of any non-negotiable obligation, due to and assigned by such Cor- 
poration, may still sue in its name. 


Costs in Criminal Cases. Not to be paid by County in any prose- 
cution before Justice, for offences not capital or penitentiary, where 
the accused was discharged, or the Justice has power to impose a fine, 
or the accused pleads guilty of assault and battery. 


Counterfeit Coin. County Commissioners to melt and dispose of 
it, together with counterfeiting implements, and pay proceeds into 
Treasury. 


Decedents’ Estates. If, after petition for sale of real estate, there 
be a vacancy in the administration, the proceedings shal] be com- 
pleted by the successor; and where land is devised to be sold, 
the same rule shall apply. 


Forcible Entry and Detainer. Constable to serve writs in place of 
Sheriff. The party demanding a jury to pre-pay or secure the fees, 
which are ultimately to be paid by the losing party. If neither party 
demand a jury, Justice to proceed without. 


Gunpowder—Firing Cannon. Firing of cannon, or exploding gun- 
powder of more than four ounces, upon or within ten rods of any public 
street or highway, (except for certain necessary purposes,) prohibited 
under a penalty of between five and fifty dollars, together with lia- 
bility to any person injured. 


Justices of the Peace. Shall not entertain motion to set aside a ver- 
dict, unless on notice to the opposite party within three days. In case 
of appeal, if the plaintiff claimed more than twenty dollars below, and 
do not recover more above, he shall pay costs, including a fee of five 
dollars to defendant’s attorney, and vice versa in the case of a plea of 
set off. Trials of the right of property included under the phrase, 
civil actions. 
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Limitations of Prosecutions. All prosecutions for offences not peni- 
tentiary or capital, and not otherwise limited, are hereafter limited to 
three years. 


Lunatics. A separate apartment in the penitentiary to be pro- 
vided for lunatic convicts, and suitable provision for their cure. 
Guardians of lunatics may apply to Court for leave to sell their real 
estate, when it would be beneficial to them. 


Militia. Liability to military duty may be commuted by paying 
fifty cents per year to the Township Assessor, or working one day on 
the highway. Firemen not exempted unless active members. 


Ohio Reports. Secretary to advertise for proposals for printing and 
binding fifteen hundred copies of each future volume, and to contract 
with lowest bidder. Paper to be furnished by the State. Printing 
to be done within ninety days from adjournment of Court in Bank, 
and binding within four weeks thereafter. Reports to be sold under 
the supervision of the Commissionérs of the State Library, and pro- 
ceeds applied to the use thereof. 


Overseers of the Poor. Office abolished, and duty devolved on Town- 
ship Trustees. 


Paupers. Penalty of fifty dollars for bringing a pauper from ano- 
ther County or State into any township of this State, with intent to 
make such township liable for his support. 


Practice. Courtin Bank to be held twice a year after 1845. No 
appeal to the Supreme Court in actions at law. Exceptions may 
be taken in the Court below to any opinion, order or judgment, 
which must be signed by the Judges, if required, before the case pro- 
ceeds, and at all events, during the term, for the purpose of a writ of 
error, which writ shall also lie to the overruling of a demurrer after 
verdict against demurrant. In the lower Courts there shall be a writ 
of error coram nobis for alleged errors in fact. Writs of error from 
the Supreme Court, shall issue of course upon precipe and security, 
the return to which, instead of a record, shall consist of the original 

apers, with a transcript of the orders ‘or judgments in the case. 

hen there is not a quorum of disinterested Judges in the lower 
Court, the case is to be certified to an adjoining County Court in 
Bank, to hear oral arguments, unless the counsel prefer to furnish writ- 
ten or printed arguments. Sheriffs, selling property under decree, 
may administer oaths to appraisers. 

Amendments may be made, by leave of Court, in any process ex- 
cept as to the return day, and in any pleading or other proceeding, 
at any time before judgment, either in matters of form or substance. 
No action of tort shall abate by the death of the plaintiff; but his 
representatives may be substituted as in other cases. No action, 
commenced by a single woman, shall abate by her marriage; but 
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the name of her husband may be inserted. No plea in abatement of 
a misnomer in any personal action; but an amendment may be made, 
on affidavit and notice, at the costs of the party making the mistake. 
In actions upon written instruments, where the full name of the party 
is not used, it shall be sufficient, in process or pleadings, to use a simi- 
lar abbreviation. The Court in Bank may make rules, to be binding 
throughout the State, as to the admission of written or printed docu- 
ments and copies in evidence, with a view to save expense. By leave 
of Court, several matters may be replied to a plea, and rejoined to a 
replication. 

Answers in Chancery not to be evidence except where expressly 
called for under oath by the bill. Unknown heirs or devisees may 
be proceeded against, on affidavit that they are unknown, the Court 
making order in regard to notice. Where breach of injunction con- 
sists in neglecting or refusing to do an act enjoined, the party ma 
be fined not exceeding two hundred dollars, or imprisonment until 
performance or other legal discharge. Where injunction merely 
stays alevy or sale, penalty in bond to be not less than double the 
value ofthe property; and on dissolution there may be a decree for 
not more than such value, and not more than the judgment, interest 
and costs, and a penalty of five per cent. Where a levy only is en- 
joined, party may abandon such levy and make another. Injunctions 
may be granted generally, and Receivers appointed by either of the 
Courts, or either of the Judges, except Associate Judges, who can 
only enjoin proceedings at law; the Court or Judge to fix the se- 
curity, unless fixed by law. Any party to a Chancery suit may ap- 
peal his part, and the Court appealed from shall fix the amount of 


security. 

Public Printing. Printer not to be allowed for title or blank pages, 
or the paper thereby wasted. 

Railroads. Protected by severe penal provisions against all wilful 
and malicious injuries. 

Roads. County roads, not opened in seven years after the order, 
and State roads, not opened in ten years after the act, are to be con- 
sidered as vacated. 


School Lands. Not to be sold for less than five dollars per acre, 
nor for less than two thirds of their appraised value. 


Societies. Literary and Benevolent Societies may have the bene- 
fits of incorporation, by electing three or more Trustees and a Clerk, 
and making record thereof in the Recorder’s office. 


State Library. ‘To be under the control of a Board of Commis- 
sioners, consisting of Governor, Secretary and Librarian. All per- 
sons may read books in the Library, but only public officers may take 
books away. Proceeds of sales of Ohio Reports and public docu- 
ments to go to the use of the Library. 
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Stolen Goods. When not claimed by owner within one year, to 
be sold by County Commissioners, and proceeds paid into Treasury. 


Supervisors. Compensation reduced from one dollar to seventy-five 
cents per day. 


Surveyors. County Commissioners may take measures to ascertain 
the true meridian, and declination of the magnetic meridian; and 
Surveyors shall conform thereto. 


Taxes. It shall be the duty of each Assessor, when taking the 
list of taxable property, to require of each person and firm a sworn 
statement of the moneys they have at interest, and of their capital in 
trade, whenever either exceed one hundred dollars. Moneys at in- 
terest, are all kinds of evidences of debt, as credits due on judgment, 
decree, bond, note, bill of exchange, draft, receipt, order, contract, 
whether payable on demand, or at any specified time, or whether 
no time be specified, containing an agreement to pay interest or not. 
All personal property, bought with an intent to sell at an increased 
price, or to be manufactured, excepting cattle, otherwise taxed, is 
capital in trade. ‘The medium of the capital in trade, and of the money 
at interest for the year last past, is the criterion to govern parties in 
making out their lists; investments since, if otherwise taxed and 
sworn to, to be deducted. The act to apply to brokers, and 
all persons loaning and having money at interest. In stating the 
moneys at interest, there are to be deducted, 1. moneys due on bona 
fide sales or leases of real estate in this State, and for personal pro- 
perty, if payable within six months from such sales, and not con- 
nected with a loan of money; also the amount of debts owing, bear- 
ing interest; 2. moneys owing to a person out of the State, for land 
in it; 3. moneys due from persons deemed insolvent, unsecured. 
Where a party refuses to make out a statement, the Assessor may. 
Vehicles for transporting persons, worth over forty dollars, to be in- 
cluded in the list. Stage coaches, with their horses and harness, to 
be taxed three fourths per cent. for State and canal purposes. In 
case the owners refuse to make out a list, fine of one hundred dollars; 
and Assessors may list and subpcena witnesses. Furniture in public 
boarding houses and hotels, except that of kitchen and dining room, 
also to be listed. | 

Merchants, commencing business after the Ist of March, and not 
previously assessed, to report amount of capital under oath to the Au- 
ditor, and pay tax to the Treasurer, under penalty of five per cent. 
on whole amount, to be ascertained by proof. 

Brokers to include all who deal in money or bank notes for profit; 
to obtain license from Clerk of Common Pleas, on giving security; to 
state, under oath, every six months, the amount of money bought and 
sold, or exchanged, and to pay as a tax one eighth of one per cent. on 
such amount. Penalty for dealing without license, one hundred dol- 
lars for each act. 
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Treasurer to be accountable if he returns as delinquent a tax 
which has been paid. Property exempt from execution, to be ex- 
empt also for distress from taxes. 

Auditor may adjourn sale of forfeited lands from day to day, pro- 
viding therefor in his notice; or he may offer same land twice or 
more on same day—must sell for enough to pay taxes, interest and 
penalty, or be continued on the forfeited list; if sold for more, excess 
to be refunded to owner, if claimed within two years. Right of re- 
demption within six months, by paying price of sale, fifty per cent. 
penalty and all expenses. 


Tavern Licenses. Court to receive and consider all remonstrances, 
and grant orrefuse licenses, in their discretion. 


EXECUTOR DE SON TORT. 


[By C. C. Carrott.] 


By the marginal abstract of the case of Dixon v. Cassell, 5 O- 
Rep. 533, we are informed that “the laws of Ohio do not recognize 
an administrator de son tort.” In this respect, the laws of Ohio are, 
probably, not peculiar. Perhaps it would be difficult to find any State 
or country whose laws do recognize the character of administrator 
de son tort. But the marginal abstract does not correctly represent 
the case. The whole case as reported is short. Here it is: 


‘Dixon v. Cassetn. This was a writ of error to the Common 
Pleas of Jefferson. The only question raised is, whether a creditor 
of a deceased person in Ohio, can sustain a suit against an executor 
de son tort. 

“ By the Court. By the law of this State, administration is granted 
on intestates’ estates, 1. to the widow; 2. to the next of kin; 3. to credi- 
tors, if they apply. If the estate exceeds $100 in value, the Court 
of Common Pleas,on application, may cause the next of kin, if in 
the County, and known, or the person having the custody of the de- 
cedent’s goods, to appear and show cause why administration 
should not be granted; and if they fail to appear, or to show good 
cause, the Court is empowered to appoint any person administrator. 
Creditors of the decedent are entitled to an equal distribution of the 
assets, free of lien: no one can get the preference. Judgments are 
against assets to be administered, and are only to be levied on assets. 
22 O. L. 128;5 O. R. 87. This equality would be destroyed, if suits are 
sustained by any creditor against those having custody of goods of the 
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decedent as executor de son tort. It is unnecessary to sustain such suit, 
and we are unwilling to afford the opportunity, as we must if we sus- 
tain this suit, for one creditor, by attending with a person having the 
custody of a decedent’s effects, to appropriate the whole assets to his 
individual debt, to the exclusion of all other claims. The judgment 
must be affirmed with costs.” | 


Is that a correct decision? The Court, in the first place, it is per- 
ceived, give a concise but full abstract of the statute, prescribing 
to whom administration is granted upon intestates’ estates. This 
kind of statute is not peculiar to Ohio, and in other States and coun- 
tries, it is not found inconsistent with the existence of executors de 
soniort. ‘The English statute of 21 H. 8,c. 5, A. D. 1536, empowered 
the Ordinary to grant administration to the widow, or next of kin, 
or both, or either of them; and in case two or more of the same de- 

ree of kindred appear, he might elect whichever he chose. Roberts 
on Personal Succession, 28. | 

Under the English law, and the law of New York, (and it is pre- 
sumed that the law of the other States is the same,) the Surrogate has 
the discretion to elect among the next of kin, any one in equal de- 
gree, in exclusion of the rest, and to grant to such person sole adminis- 
tration. 2 Kent’s Com. 410. 

Without pursuing this subject further, it certainly may be safely 
assumed, at this period of human progression and high appreciation 
of personal property, that there is no civilized country in the world, 
whose statutes do not prescribe to whom administration upon intes- 
tates’ estates shall be granted. 

“ Creditors of the decedent are entitled to an equal distribution of 
the assets, free of lien: no one can get the preference.” This sen- 
tence, if not singularly loose and incorrect, is not so full an abstract of 
the statute upon which it is founded as the sentence preceding it in 
the decision. The decision was made in 1832. By the statute of 
1831, “defining the duties of executors and administrators,” which, 
for our present purpose, noways materially changes the statute of 
1824, the creditors, in cases of insolvent estates, were paid off in the 
following order: 1. funeral expenses, those of the last sickness of the 
testator or intestate, the costs of administration, together with the 
amount set off to the widow and children, or to the children of the 
decedent, for one year’s support; 2. when there had been sale of real 
estate, out of the proceeds were paid mortgages and judgments ac- 
cording to their respective priorities of lien; 3. claims of remaining 
creditors, pro rata. What the Court mean by “free of lien,” is, I 
think, not easily perceived. Liens upon real estate were deferred to 
the first class of debts, but in the disposition of the proceeds of sale 
of real estate, were preferred to the third class of debts, and to each 
other according to priority. Perhaps the Court mean that liens 
could not be acquired after the death of the testator or intestate. 
It may be that no one could get the preference, but certain credi- 
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tors had a statutory preference, of which they could not be deprived. 
And that, perhaps, is the meaning of the Court. Insolvent estates 
were paid out in the order prescribed by the statute; and it was 
not in the power of the creditor, by any legal proceedings on his 
part, to change or disturb that arrangement. But suppose a mort- 
gagee, after the death of the testator or intestate, should, under the 
above mentioned statutes, proceed to foreclose his mortgage. On 
disposing of the procceds of a sale of the premises upon his decree, 
would his mortgage debt be deferred to the first class of creditors? 

In England, the administrator may give a preference among debts 
of equal degree, or a preference among such debts may be obtained 
by suit (Ram. on Assets, etc. 285-7;) but in Ohio, such a preference, 
unless it be among the first class of debts, can neither be given nor 
obtained: nor in New York—2 Kent’s Com. 417. In a few States 
the English order of preference is preserved; in most of them, that 
order is entirely disturbed, and a more just and equitable rule of dis- 
tribution adopted. Expenses of the last sickness, and funeral and 
probate charges, have every where the preference; and generally 
debts due to the United States and the State, are next preferred; 
and then all other debts are placed on an equality, and paid rateably 
in case of a deficiency of assets. 2 Kent’s Com. 419. The States 
where the English order of preference, with slight variations, pre- 
vails, are Virginia, North Carolina, South Carolina, Kentucky, Dela- 
ware, Georgia and Indiana. Ohio has fewer classes of debts than 
most of the States; but the order of payment, and the rateable distri- 
bution of the deficient funds, are, with the above exceptions, alike in- 
vincible in all. Is there an instance in any other State than Ohio, 
of a decision against the existence of executors de son tort, because of 
the equal distribution among creditors, of insolvent estates? 

“ Judgments are against assets to be administered, and are only to 
be levied on assets.” The judgment de bonis testatonis is not an in- 
vention of the Legislature of the State of Ohio. It exists in England 
along with executor de son tort. Our statute has changed the legal 
effect of certain pleas, and the verdict of the jury in certain cases; 
but it has not created a new judgment, or given to the old judg- 
ment of the same name, a new legal effect. 29 O. Laws, 235; Bing. 
ham on Judgments, (18 Law Library,) 89, 90,91. Judgmentsagainst 
executors de, etc., are the same as against executors. 4 Com. Rep. 
447; 4 Mass. Rep. 658. 

“ This equality would be destroyed, if suits are sustained by any 
creditor against those having custody of goods of the decedent as 
executor de son tort.’ There may be force in this en though 
other countries and States have not found in it sufficient reason to 


justify a judicial abrogation of the common law. The intermeddler 
with a decedent’s estate, is, as against a creditor, estopped from de- 
nying that he is executor. But he is executor only so far as he has 
intermeddled. He has no authority to collect the effects of the de- 
ceased, He cannot petition and obtain an order to sell land for the 
payment of debts; he cannot be cited to settle under the statute; he 
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is responsible to the rightful executor or administrator, except in 
cases where the legal representatives are estopped by the deed or 
act of the testator or intestate. 4 Mass. Rep. 658; 2 Randolph’s 
Rep. 398. The marshalling or distr:bution of the as:ets in his hands, 
could not be enforced. This may very possibly be an excellent rea- 
son why the law should be changed by legislative enactment, and 
thereby confer a new power and a_ new character upon the perso- 
nal representative, but not by an edict of the Court. 

“It is unnecessary to sustain such suit, and we are unwilling to af- 
ford the opportunity,as we must, if we sustain this suit, for one credi- 
tor, by attending with a person, having the custody of the decedent’s 
effects, to appropriate the whole assets to his individual debt, to the 
exclusion of all other claims.” A person, other than the rightful ex- 
ecutor, having the custody of a decedent’s effects, is not necessarily 
subject to be treated as executor de son tort. A person, to be thus 
treated, must have intermeddled: his custody or possession must be 
illegal. 4 Mass. Rep. 658. And such intermeddling may be by a 
creditor; and a creditor, sued as executor de son tort, cannot retain 
his own debt. 1 Tucker’s Com. 399. 

The meaning of the Court, in the last above quoted sentence, I 
think is not very clear. My first impression of its meaning was, I 
must confess, that, in the case supposed, a creditor, by conspiracy 
or fraud, might contrive that a third person should, by intermeddling, 
get possession of the decedent’s effects, and then by proceeding 
against such persons as executor de son tort, appropriate the whole 
effects to his immediate debt. But if such were the meaning of the 
Court it would certainly not be correct. The creditor in such case 
would be clearly particeps criminis in the illegal intermeddling, and 
subject himself to be treated as executor de sun tort. But such seems 
not to be the correct reading. In the case supposed by the Court, the 
creditor is to attend with the person having the custody of the assets. 
Wherefore attend with the person having the assets? And what sort 
of custody must the person, thus accompanied, be having? and how is 
such accompaniment to be made effectual to the appropriation of the 
assets? e are of course, to understand that the words, “such suit,” 
and “ this suit,” in the above extract, mean a suit by a creditor of 
a decedent against a person, who, at common law, would be in the 
position of an executor de son tort. Beyond that, the case itself, as the 
facts are not given, supplies us with nothing of context to enable us 
to answer these questions. I leave the matter to intellects of greater 
discernment. 

But, whatever may be found to be the meaning of the Court, as 
an argument, it amounts to no more than this. The common law 
re@edy may be abused in the way which the Court endeavor to 
point out; and, because of that liability to abuse, they abrogate the 
remedy. “ But it is not within our province to disregard a rule of 
law, because, by possibility, it may be abused. All we can do is, to 
guard as far as possible against such abuses.” 8 Ohio Rep. 84. 
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‘‘ It is wnnecessary to sustain such suit,and we are unwilling to af- 
ford the opportunity,” etc. This is hardly judicial language. It is 
not responsive to the great question, ever addressed to the Court— 
what is the law? Questions of legal necessity, expediency or policy, and 
impulses of inclination, are for other tribunals than Courts of Justice. 
I comprehend, certainly, that where doubt and uncertainty are pro- 
duced by the confliction of authority, or the absence of authority, 
we may argue, among other things, from effects and consequences, 
and from the necessity of the case, to ascertain what the law is; but 
where the law is well settled by judicial decision, the argument from 
consequences and the necessity of the case, must be Jeft to the Le- 
gislature. 

As to whether it was or was not necessary to sustain that par- 
ticular suit, as the facts of the case are wholly excluded from the 
report, we are not furnished with the means of judging. But, in 
times past and now, in other countries and States, it has been, and 
is still, deemed necessary to sustain such suits, “ When a man dieth 
intestate, and a strange person taketh the goods of the intestate, and 
useth them, or sells them, this maketh him an executor in his own 
wrong;’ * * * * “for those to whom the deceased was in- 
debted unto, have not any other in this case against whom they may 
bring their actions for the recovery of their debts.” Rede’s case, 
Coke’s Rep. Ab. 147. “ And in all actions by creditors against such 
an officious intruder, he shall be named as executor generally; for 
the most obvious conclusion which a stranger can form by his con- 
duct, is, that he hath a will of the decedent, wherein he is named 
executor, but hath not yet taken probate thereof.” Brown on Actions 
at Law, Law Lib. 276. “ And such intermeddler is estopped from 
denying that he is executor.” 1 Greenleaf’s Ev. 253. “ And exec- 
utor or administrator, collecting the assets of the estate in a foreign 
country, without taking out new letters there, would, to a creditor 
there, ‘upon the principles of the common law,’ be liable as an ex- 
ecutor de son tort.” Story’s Conflict of Laws, 424. “The grantee or 
donee, in a transfer of property by the testator or intestate, fraudulent 
as against creditors, is an executor de son tort,and in such case the 
creditor has no other remedy than by a proceeding against him in that 
character.” Chamberline vy. Temple, 2 Randolph’s Rep. 398; Bab- 
cock v. Boothe, 2 Hill’s Rep. 184; Osburn v. Moss, 7 John. Rep. 
161; Edwards vy. Herben’s executor, 2 Tenn. Rep. 587. In such 
cases the well appointed personal representative is powerless. He 
stands in the shoes of the testator or intestate, represents him, is 
clothed with all his legal rights, and, as far as assets go, is amenable 
to all his legal obligations—is estopped, where the deceased, if living, 
would be estopped, bound where the deceased would be bound. He 
is sometimes spoken of as a trustee, as administering a fund not his own, 
for the benefit of others. ‘Two estoppels are interposed to the action 
of the personal representative: he is estopped by the deed, and he is 
estopped by the fraud of his testator or intestate. The gifts, grants, 
or conveyances, made or obtained with intent to defraud creditors, 
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are not “utterly void and of no effect,” but void only against credi- 
tors. Burgett v Burgett, 1 O. Rep. 469; Douglas v. Dunlap, 10 O. 
Rep. 163. Good as against the grantor and his legal representatives. 
Osburn v. Moss, 7 John Rep. 161; Jackson ex dem. v. Garnsey, 16 
John. Rep 189; 2 Hill’s Rep. 185; 4 Cruise Digest, 170; 2 Ran. 
Rep. 398. It would not be difficult to multiply authorities. There 
are very few legal positions, ever questioned, that are better settled. 

It is necessary then to sustain “such suit,” unless the Court should 
be willing to confer a new character upon the personal representative. 
This, the Legislature of New York, not the Court, be it remembered, 
has done. By the New York statute, “no person shall be liable to 
an action as executor in his own wrong, * * * _ but shall be re- 
sponsible as a wrong doer in the proper action, to the executors, or 
general or special administrators.” ‘The Court say: “ This statute 
takes away the remedy which the creditor before had against the 
fraudulent vendor, and transfers the action to the personal represen- 
tative of the vendor.” * * * “Under our present statute, execu- 
tors and administrators have a new character, and stand in a different 
relation from what they formerly did to the creditors of the deceased 
persons with whose estates they were entrusted. They are not now 
the mere representatives of the testator and intestate: they are con- 
stituted trustecs, and the property in their hands is a fund to be dis- 
posed of in the best manner for the benefit of creditors.” Babcock 
v. Booth, ubi sup. and see 12 Wend. 543. 

Wonder if the Supreme Court of Ohio is the only judicial tri- 
bunal in the United States, or elsewhere, where the common law is 
law, which has abrogated this remedy? I have investigated this sub- 
ject as far as the limited resources of our village will admit. Out of 
Ohio, I have found no decision in which the Court has adjudged it 
unnecessary to sustain “such suit.” On the contrary, I find the office 
of executor de son tort universally recognized. In New Hampshire, 
Clements v. Swain, 2 New Hamp. Rep. 475; Neal v. Baker; 2 ib. 
477. Massachusetts, Mitchel v. Lunt 4 Mass. Rep. 654; Andrew v 
Gallison, 15 7b. 325, note; Shillaber v. Wyman, 2b. 322. Connecticut, 
King v. Lyman, 1 Root’s Rep. 104. In New York, Osburn v. Moss, 
7 John Rep. 161; Rattoon et al. v. Overacker, 8 1b. 97; Campbell’s 
admr. v. Towsey, 7 Cow. Rep. 34. Pennsylvania, Moss v. Swearen- 
gen, 7 Serg. & R. 192; Stockton v. Wilson, 3 Pa. Rep. 129. Ma- 
ryland, Glenn v. Smith’s admr. 2 Gill & John. 493; Dorsey v. Smith- 
son, 6 Har. & John. 61. Virginia, 1 Tucker’s Com. 399; 2 Ran. 
Rep. 397; South Carolina, Howell’s admr. v. Smith, 2 McCord’s 
Rep. 516; Givens v. Higgins, 4 McCord’s Rep. 286; Debesse vy. 
Napier et al. 1 7b. 107. 

Against this array of authorities, which no doubt might be very 
much extended; against the long well settled principles of the com- 
mon law, the Court find it unnecessary, and themselves unwilling to 
sustain “such suit.” With what admirable composure, with what 
sovereign confidence it is done! No tedious listening to counsel—no 
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laborious investigation of authorities—no perplexing doubts or hesi- 
tation—no acute, profound, or long sustained effort of analytical or 
synthetical reasoning, and so far as appears, with no startling inequity 
or hardship in the particular case—the Court nevertheless, in a short 
paragraph, in which little to the purpose is said, utter their ipse dixit, 
and the common law, thus far, is no more! 

And perhaps, next to the freedom with which it legislates, nothing 
is more characteristic of our Supreme Court than the facility with 
which it decides. Doubting Eldons, or investigating Kenyons or 
Kents, are seldom the ornaments or the vexation of our Bench. 
How could they be? With horse-race velocity the Court runs over 
the State, scattering its opinions here and there, as if law and justice 
were like Presidential Messages, to be packed up and forwarded to 
particular points by express. Exhausted by travel and exposure, it 
arrives ata County Seat. The horses are not snugly in the stable 
before the Judges are in the Court House, calling over the docket. 
Some two days are occupied, and some forty cases are disposed of— 
the Court in a hurry and the lawyers in a flurry; and that County 
has received its share of the blessings and benefits which the Supreme 
Court has to bestow. Time for doubt? Time for investigation? 
Time for argument? Certainly not. There is no time for any thing 
but decision. A hurly-burly topsy-turvy decision is had—justice is 
done, (?) and Oh Jupiter! the law settled! 

Executor de son tort is a creature of the common law; and the 
common law is the law of this State. “It has been frequently de- 
termined by our Courts in this State, that they will adopt the princi- 
ples of the common law as the rules of decision, so far only as those 
principles are adapted to our circumstances. state of society, and 
form of government.” 1 Ohio Rep. 245. “ The rules and principles 
of the common law have been uniformly held to govern our prac- 
tice so far as they are applicable to our condition and circum- 
stances."6 O.Rep. 447. What is there in ovr “ circumstances, state 
of society, and form of government” or in our “ condition and circum 
stances,” that rendersso much of the common law, as pertains to ex- 
ecutors de son tort, inapplicable here? What is there, that judicially 
distinguishes the State of Ohio from those other States above men- 
tioned, where that doctrine and office are recognized? 

In adjusting the principles of the common law to the circumstances 
of this country, a wide field is opened for the exercise of judicial 
discretion. Having once let in the dangerous principle of enlarged 
discretion, without some definite rules, not yet adopted, applicable to 
the new state of things, to guide them, the Court is in constant dan- 
ger of assuming to itself the attributes of the Legislature. The dis- 
cretion which ascertains the circumstances which are to affect the 
common law, and prescribes the extent of the influence which those 
circumstances are to exert, easily spreads itself over the whole sub- 
ject, and subjects the whole law to its modifying power. If it be 
true, as I think it is, that the Courts of Ohio legislate with extraordi- 
nary freedom, perhaps it is true that a sense of the “ glorious uncer- 
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tainty of the law” pervades the legal profession in Ohio to an extent 
which nothing else could justify. With what confidence can we now 
rely upon the best settled principles of the common law, which are 
not also well settled in Ohio? Who knows whether the Court will 
consider them adapted to our form of government, circumstances and 
condition? Will any one inform us of the rule by which the Courts 
of Ohio limit themselves in the exercise of their discretion? The 
Supreme Court in one case say: “The Court have not looked into 
the authorities cited by the plaintiff on this point: they could not 
adopt them, if they sustained his position. The question stands too 
clear upon principle, and sound practical good sense, to be decided 
against these in deference to any authority.” 1 Ohio Rep. 49. A 
question indeed might thus stand; but then there might be an array 
of authorities which a Court should not refuse to look at. It may be 
mistaken as to principles; and what a man decides by his own “ sound 
practical good sense,” is not always sensible, much less law. Perhaps 
the true rule would-be that which Blackstone applies to precedents: 
“Common law principles are to_be followed, unless their adoption 
would be flatly absurd and unjust. If greater discretion is allowed, 
how shall we distinguish the Court from the Legislature? 

The decision of the case under consideration, was made by two 
of the Judges upon the Circuit. Itis not one of a series of deci- 
sions; or, if it is, the Court has not so informed us, and I have not so 
found it. It is an abrupt and solitary departure from a principle of 
the common law, long well settled, and elsewhere well recognized. 
It is some comfort to know that, from the circumstances under which 
it was made, the Court are not bound to consider it as of binding au- 
thority. Vist prius decisions are no where of high authority, and 
least of all, for reasons above given, our own. 7 Ohio Rep. Ist pt. 
82; 7b. 2d pt. 175. 

To abrogate a well established common law remedy; to overrule 
the principles of evidence which estop a man and his legal represen- 
tatives from denying what is covered by his deed, alleging his own 
fraud, and from denying the character he has assumed; to give a new 
construction to the statute of frauds, and confer a new character upon 
executors and administrators, is certainly not within the constitutional 
and legal attributes of the Supreme Court of the State of Ohio. 
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Circuit Court of the United States—before Mr. Justice Srory. 


Kine v. SHEPARD. 


[From tHe Boston Surrine List.] 


Shipowners, as common carriers, are liable for any loss which is not the immediate 
consequence of a peril of the sea. 


Tus was the case of the loss of a box of specie, containing ten 
thousand dollars in gold, shipped in the autumn of 1842, at New 
York, on board the oy America, Hall master, for Mobile. 
The ship struck on the Bahama banks, and knocked off her rudder, 
in consequence of which she became unmanageable. The master, 
who had hitherto kept the gold, together with another box, contain- 
ing one thousand dollars in silver, in his state room, now ordered his 
mates to remove it to the run, which he deemed a safer place, as the 
crew would necessarily be in the cabin for the purpose of fitting a tem- 
porary rudder. This was accordingly done, and the boxes stowed in 
the run, covered with some boxes of powder, &c. The run was not 
separated from the main hold. The ship went on shore again in the 
course of two or three days, on the Florida Reef, where, after lying 
several days, during which attempts were made to get her off, she 
bilged about 10 o’clock in the evening. The wreckers were now 
admitted on board to save the cargo, some forty or fifty of whom went 
immediately into the hold, and commenced breaking out. The se- 
cond mate wassent into the run to look after the specie, but did not 

et down until the wreckers had been there fifteen or twenty minutes. 
There were then two feet of water where the specie had been de- 

osited. ‘The second mate stood over the placea large part of an 
hows and when the captain of the wreckers came for the gold, pointed 
to them where he had placed it. Search was made and the silver 
found, but not the gold, which never has been heard of since. 
Search was made for it through the ship and one of the wrecking 
vessels alongside. No embezzlement or fraud was shown on the 

art of the master. The part of the cargo saved was carried to 
Key West and libelled for salvage. The ship wasa total loss. This 
action was brought against the owners of the ship to recover the value 
of the gold. The Respondents contended that, as the gold wasiin all 
probability stolen by the wreckers, in the confusion of the night, 
they were excused by the exception in their bill of lading of the 

rils of the seas. ‘That this loss was a peril of the sea, within the 
meaning of the law, as it was the direct consequence of such peril, 
and happened while the ship and cargo were all lost, except as 
they might be saved by those casually in the neighborhood. That 
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if the captain acted bona fide, and placed the gold in the run, be- 
lieving it the safest place, negligence could not be imputed to him. 
The Libellants, on the other hand, contended that the owners were 
liable as common carriers, notwithstanding the happening of the 
eril, if the Toss was not the immediate and necessary consequence, 
and that in this case it was to be attributed to gross negligence on 
the part of the master. 

Jupa@e Srory held that the owners were common carriers, and as 
such were bound to show that the loss of gold was owing imme- 
diately to some peril of the sea. That no such peril was shown, 
and that under the circumstances of the case, the owners were 
liable for the loss. 





Court of Chancery of Michigan, June, 1842—Ranvoten Mannine, 
Chancellor. 


Justus IncErsou. v. Zesuton Kirsy & Gerorce Kirsy. 
[Rerortep sy Henry W. Wa ker. |] 


Where a date is given, both as a day of the week anda day of the month, and the 
two are inconsistent, the day of the month must govern. 


Tis was a motion to set aside a Master’s report for irregularity. 

The Master’s summons was dated the 5th of December, 1841, 
was served on the 6th, and required the parties to appear before him 
on * Wednesday, the 7th December.” Waiaie was the eighth of 
December, and on that day the Master proceeded with the reference. 
The defendants did not appear on either day. 

D. Goopwmy, in support of the motion. 


A. W. Bust, contra. 
Tue Cuancettor. The day of the month and not of the week 


must govern, when they fall on different days, as in the present case; 
and the summons was not served in season for the 7th of December, 
the rule requiring at least two days’ service. If the mistake had 
had been in naming the day of the week, that part of the summons 
might be rejected as surplusage, and the summons still be good, unless 
the party had been misled by it. 

otion granted. 
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SOME POINTS DECIDED AT THE LATE TERM OF THE SUPREME COURT 
IN CINCINNATI, COMMENCED ON THE 14th OF APRIL, AND ENDED 
ON THE 17th MAY, 1845. 


[By the Eprror. | 


The State v. Carver—Challenge. Held that the State has no per- 
emptory challenge in a capital case. 


The Commissioners of Hamilton County v. Phillips—Counsel fees. 
for i indigent prisoners. Held that where the Court of Com- 
mon Pleas assign counsel to defend an indigent prisoner, and fix the 
amount of compensation, it is binding on the County Commissioners. 


Clark v. Pullman—Affidavit for a capias ad respondendum. Held 
not to be sufficient to state generally, in the language of the statute, 
that the defendant is about to remove, &c., or has converted his pro- 
perty, &c.; but the particular facts must be stated, from which the 
general conclusion is deduced; and even then there must be other 
evidence to establish such facts. 


Brisbane v. Staughton—Mortgage—-Infant. An infant heir of the 
mortgagor, not made party to the bill of foreclosure, may be required 
by the purchaser to redeem within a reasonable time; but such pur- 
chaser must account for the rents and profits up to the time of re- 
demption. 


Lanman’s admr. v. Piatt—Evidencee Held that where a witness 
was competent at the time of giving his deposition, but became in- 
competent by reason of interest before the trial, such deposition may 
be read. Also, that where a wife was divorced from her husband on 
the ground of extreme cruelty, and such fact is found in the decree, 
the record is not evidence of such fact in a suit by her father against 
the husband for her maintenance between the time of separation and 
divorce. Whether the wife is a competent witness in such suit, to 
prove such cruelty, query, the Court being divided in opinion. 


Muzzy v. Commissioners of Hamilton County—Compensation for a 
post-mortem examination before Coroner. Plaintiff was called by the 
coroner asa physician to examine the bodies of two men who' had 
been stabbed several days before their death in a notorious manner. 
He charged $20, which the County Commissioners refused to pay. 
Held that the coroner has no power to hold an inquest except in 
cases where the cause of death is unknown; and that even then a 
physician can only charge the ordinary fees of a witness. 
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Hill v. the State of Ohio. Held that where an indictment for 
murder charges a mortal blow on the 24th of the month, and death 
on the 28th, and then avers that the murder was committed on the 
24th, the indictment is bad. 


Ferrel v. Ferrel—Divorce. Defendant lives in Clark County, Ohio. 
His counsel acknowledged service more than six weeks before the 
Term, and filed his answer. Held that the statute requiring either 
personal service or advertisement, is peremptory, and cannot be dis- 


pensed with. 


Nock & Rawson v. Miller—Appeal. ‘There had been a judgmont in 
the Court below, and a notice of appeal entered on the Journal 
before the. passage of the law taking away appeals in actions at law; 
but the bond was not given until after. Held that the appeal was 
saved, 


Nore. I have made every effort in my power to obtain statements 
of other points of which I was not personally cognizant. The docket 
was so large, that not more than half of the business could be disposed 
of, otherwise than by continuance. But it is evident, that many more 
points, of interest to the profession, must have been decided. That I 
am unable to publish them, must be attributed to one of two causes. 
Either, the lawyers concerned were too much occupied, or else too 
indifferent to the interests of the profession, to furnish them for pub- 
lication. 





SELECTIONS FROM 13 STANTON’S OHIO REPORTS. 


Acknowledgment. Where the statute, in force when a deed was 
executed by a married woman, required that the contents of the, deed 
should be made known to her, she is not barred of dower, unless it 
appear, from the magistrate’s certificate, that such requisition was 
complied with. Silliman v. Cummins, 116. 

The curative acts, to render valid such imperfect acknowledgments, 
are themselves void. bid. 

The defect cannot be cured,so as to bar dower, by showing dehors 
the deed that the woman did not know its contents at the time of its 
execution, and intended to pass her dower. Silliman v. Cummins, 116. 

An acknowledgment of a deed or mortgage is defective, where the 
certificate of the magistrate does not show by whom the instrument 
was acknowledged. Smith’s Lessee v. Hunt, 260. 
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Administrator’s Sale. A purchaser who loses a title which depends on 
an administrator’s sale, can set up no equity on the estate of the de- 
cedent by reason of the appropriation of his purchase money to the 
debts of the decedent. Salmond and others v. Price and others, 368. 


Appropriation. Different debts, secured by the same mortgage, are 
to be paid from the mortgage fund in the order in which they fall 
due. United States Bank v. Covert and others, 240. 

It makes no difference that the notes secured by mortgage were 
negotiable. Nor will the priority of assignment change the order of 
appropriation. Ibid. 


Assignment. An assignment by a failing debtor to a trustee, for 
the equal benefit of all his creditors, is valid, although the intentions 
of the assignor were fraudulent. Bancroft and others v. Blizzard, 30. 

In cases of assignments, the assignor is to be held liable only for the 
debts existing at the time of the transfer. The assignee becomes 
bound for the debts subsequently contracted, and for no more. 
Rianhard and others v. Hovey and others, 300. 


Attachment. A judgment in attachment before a Justice of the 
Peace in Ohio, without service upon the person, appropriates the pro- 
perty only. Pelton v. Platner, 209. 

Execution cannot issue, on such judgment, against the person or 
other property of the defendant, for any balance unpaid. [did. 

But in such case, in the Common Pleas, execution may issue by the 
express provision of the statute. Swan’s stat. sec. 11, 93. Ibid. 


Bankruptcy. An order for the maintenance of an illegitimate child 
is not subject to the act of bankruptcy, and the putative father can- 
not be discharged from the order, by taking the benefit of the bank- 
rupt act. Havens v. Cooksey, 242. 


Banking. Where a bank discounts a bill, charging exchange 
as a mere shift or device to obtain a greater rate of interest than 
it is authorized to receive by law, the contract is void, and the 
bank can neither recover upon the bill, nor upon the common counts 
for money loaned. Miami Exporting Company v. Clark, 1. 


Bills of Exchange. The mere endorsement upon a note, of a 
stranger’s name in blank, is prima facie evidence of guaranty. Cham- 
pion & Lathrop v. Griffith, 228. 

But if made at the time of execution by the other party, or 
in pursuance of an intention to become responsible, it is an original 
undertaking, and such person will be held as the maker of the note. 
Ibid. 

Such intention may be proved by parol. Ibid. | 

The rule is the s:me whether the instrument be negotiable or not. Jd. 


Challenge. ‘The expression of opinion, before being empanneled, is 
good cause of challenge to a juror, but is not ground for setting 
aside a verdict. Simpson v. Pitman, 365. 
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Champerty. In Ohio there is no statute against champerty or mainte- 
nance, but contracts founded on such considerations are void, and the 
Jaw tolerates no legal lien, in or out of the profession, which will pre- 
vent litigants from compromising controversies. Weakly v. Hall, 167. 


Common Carrier. A mail contractor, so far as the transmission 
of the mail is concerned, is a public agent, and not a common car- 
rier, nor is he liable as such. Conwell v. Voorhees, 523. 


Courts. Courts, not of record, are not within the act of Congress, 
providing for the authentication of judicial proceedings. Pelton v. 
Platner, 209. 

Courts, not of record, are within the provisions of the Constitution 
of the United States, and their proceedings may be proved by the 
certificate of the Justice and the Clerk of the County, with the seal, 
&c., or by an examined or sworn copy. bid. 


Deeds. 'To maintain suit against a recorder, for recording a forged 
receipt for money due on a mortgage, it must be shown that he knew 
the character of the instrument, and with corrupt intent, entered it 
uponrecord. Ramsay v. Riley, 157. 

A deed, in which the magistrate’s certificate does not show by 
whom the instrument was acknowledged, passes no legal interest. 


Smith’s Lessee v. Hunt, 260. 


Executors and Administrators. Asuit cannot be maintained against a 
decedent's estate, within eighteen months after letters issued, unless 
such claim was first presented to the executor or administrator for set- 
tlement, with a request that he should endorse his allowance thereon, 
Keenan v. Saxton’s administrators, 41. 


Guaranty. The mere endorsement upon a note, of a stranger’s 
name in blank, is prima facie evidence of guaranty. Champion & 
Lathrop v. Griffith, 228. 


Indictment. In an indictment for burglary, with intent to steal 
goods and chattels, it is not necessary to aver what specific goods 
were intended to be stolen. Spencer v. the State, 401. 

On the trial of an indictment for having in possession false and 
counterfeit bills on a foreign bank, with intent to barter, &c., the 
State is not bound to prove it an incorporated bank, by the produc- 
tion of its charter. Sasser v. the State, 453. 


Interest. A Court of Equity will not relieve against a judgment 
on the ground that it has been taken for a greater rate of interest 
than six per cent., where the defence might have ben made at law. 
Rains and others vy. Scott, 107. 

Nor will equity aid, unless the debtor tender the amount justly 
due for principal and legal interest, or show a sufficient reason for not 
making such tender. bid. 
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Land. When lands are granted by metes and bounds, all the area 
within those bounds passes, and no more. Lockwood and others v. 
Wildman and others, 430. 


Lease. An agreement for the occupation of real estate, for a pe- 
riod of five years, not acknowledged or recorded as required by 
statute, is defective as a lease. Bridgmans v. Wells, 43. 

But covenant may be maintained on such an instrument where 
there has been entry and possession according to the terms of the 
agreement. Ibid. 


Leaseholds, permanent. Judgments are liens without levy, for one 
year, on permanent leaseholds, as upon other real estate. Northern 
Bank of Kentucky v. Roosa and others, 334. 


Statute of Limitations. Where non-residents are within the saving 
clause of the act of limitations, of 1810, the statute does not begin to 
run until their death, their heirs may commence suit within the pe- 
riod limited. Carey’s Administrator v. Robinson’s Administrator, 181. 

Part payment or acknowledgment by ax administrator, of a valid 
existing claim against his intestate, will take the case out of the 
statute of limitations, so that time will begin to run only from the 
period of such payment, and the claim will not be barred until the 
expiration of the limited period thereafter. Memcewicz v. Bartlett, 


271. 


Mail Contractor. A mail contractor is not liable to the owner of a 
letter, containing money, transmitted by mail, and lost by the care- 
lessness of the contractor’s agents carrying the mail. Conwell v. 
Voorhees, 523. 

So far as the transmission of the mail is concerned, a mail contractor 
is a public agent, and nota common carrier. Ibid. 


Notice. Where the law requires “at least sixty days’ notice” to 
be given of the time and place of payment, a — notice, given at 
least sixty days before the time of payment, is sufficient: it is not in- 
tended that notice should be given sixty consecutive days. Muskin- 
gum Turnpike v. Ward, 120. 

A purchaser of land in possession of a third person, is chargeable 
with notice of the occupant’s title and equities. Kelly and others v. 
Stanbery and others, 408. 


Practice. A judgment by default, entered upon a declaration con- 
taining some bad and some good counts, will not be reversed for 
error. Swearingen and and others v. Bank of Mount Pleasant, 200. 

A Court may, in the exercise of a sound discretion in a criminal 
case, direct the jury to seal up their verdict and separate, and bring 
it in, in open Court, should they agree when the Court is not in ses- 
sion. The State v. Engles, 490. 
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Recognizance. If, in the condition of a recognizance for a person 
to appear and answer a criminal charge, the time or place of a 
PP . . 9 . . . 
pearance be uncertain or ambiguous, the recognizance is void. The 


State v. Johnson, 176. 


Return. The return of a sheriff, as to the description of property 
levied upon, cannot be amended so as to prejudice other liens, inter- 
vening between the time of levy and the date of amendment. Ohio 
Life and Trust Company v. Urbana Ins. Company, 220. 

If an amendment be made, the lien will operate only as to third 
persons from the date of the amendment. [bid. 





Piiscellancous. 


ENGLISH LAW PERIODICALS. 


I have before me the following: 


1. The Law Review, and Quarterly Journal of British and Foreign 
Jurisprudence; no. 2, for February, 1845; price 5s.; published by 
Owen Richards, Law Bookseller and Publisher, 194 Fleet street, 
London. This Journal is conducted upon the same plan as our 
American Jurist, and its successor, the American Law Magazine, 
except that it contains an extensive advertising sheet. Its tone is 
decidedly liberal, being wedded to no particular system, and rather 
inclined to the side of law reform. It invites the freest discus- 
sion of all questions connected with the philosophy or the litera- 
ture of jurisprudence. The department entitled “Selection of Ad- 
judged Points recently reported,” is particularly valuable to the pro- 
fession, comprising, as it does, whatever is important and at the same 
time new, in the decisions of all the Courts. 

2. The Law Magazine, or Quarterly Review of Jurisprudence, 
No. 66, (new series No. 2,) for February, 1845; price 6s.; published 
by W. Benning & Co., Law Booksellers, No. 43 Fleet street, London. 

he main difference in character, between this and the preceding, 
appears to be, that this is more conservative in its character; or ra- 
ther, more devoted to the exhibition of jurisprudence as it is, than to 
the discussion of projects of reform. For the practising lawyer, it 
is perhaps more useful than the other. The legislator or civilian 
would prefer the other. 

3. The Law Journal Reports, Vol. XIV., part 2d of the new series, 
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for February Ist, 1845; edited by Montagu Chambcrs, Barrister, and 
ce sewy monthly by E. B. Ince, No. 5 Quality Court, Chancery Lane, 

ondon; price 5s. ‘This journal is wholly devoted to Reports. The 
publishers have engaged regular reporters for all the Courts; so that 
the subscriber, for the price of three pounds sterling per year, obtains 
early and correct, though somewhat abridged reports, of all the de- 
cisions in the British metropolis. There is a department, however, 
of no use to the American lawyer, namely, a detailed statement of 
bankruptcies, certificates and dividends. 

4. The Jurist, Vol. IX. no. 423, for February 15th, 1845; price 
8d.; published weekly, by Henry Sweet, no. 3 Chancery Lane, Lon- 
don. This contains weekly reports from all the Courts; and its cha- 
racter may be summed up by saying that it is a weekly newspaper 
of jurisprudence. 

5. The Legal Observer, Vol Iv No. 16, for Feb. 15th, 1845; price 
Is.; published weekly by Edmund Spettigree, no. 67 Chancery Lane, 
London. This too may be called a newspaper of jurisprudence. 
It contains, like the preceding, the most recent intelligence of every 
thing connected with law and lawyers. 


Christison on Poisons.* This book, which has just been received 
by Messrs. Desilver & Burr, of Cincinnati, addresses itself to the 
legal as well as medical profession. Were poisoning here as com- 
mon as it is said to be in France, every practitioner in the criminal 
courts would find such a work indispensable. - Iam informed by the 
best judges, that this book is of the very highest authority on the 
subject of poisons, and may be said to exhaust it. To those lawyers, 
therefore, who are forming extensive libraries, and who would provide 
for cases, which, though they happen rarely, may be entrusted to 
them, this book may be safely commended as the best there is upon 
. the subject. 


Sureties of Postmasters. A case was recently decided in the U. States 
Circuit Court of Missouri, sitting at St. Louis, by which it appears that 
sureties on the official bonds of Postmasters, are liable for any moneys 
purloined by the principals, whether belonging to the Government or 
private individuals. 





* A Treatise on Poisons, in relation to Medical Jurisprudence, Physiology, and the 
Practice of Physic; by Robert Christison, M. D., F. R.S. E. & C.: First American, 
from the fourth Edinburgh edition. Philadelphia Ed.: Barrington & Geo. D. 
Harwell, 1845. 





